
STATE OF MINNESOTA 

IN SUPREME COURT 

CX-89-1863 

ORDER FOR HEARING TO CONSIDER PETITION 
FOR ADOPTION OF A RULE OF PROCEDURE FOR 
THE RECOGNITION OF TRIBAL COURT ORDERS AND 
JUDGMENTS 

IT IS HEREBY ORDERED that a hearing be held before this Court in Courtroom 

300 of the Minnesota Supreme Court, Minnesota Judicial Center, on October 29,2002 at 

2:00 p.m., to consider the petition of the Minnesota Tribal Court State Court Forum to 

amend the Rules of General Practice to include a rule of procedure for the recognition of 

tribal court orders and judgments. A copy of the forum’s petition and proposed 

amendment is annexed to this order. 

IT IS FURTHER ORDERED that: 

1. All persons, including members of the Bench and Bar, desiring to present written 

statements concerning the subject matter of this hearing, but who do not wish to 

make an oral presentation at the hearing, shall file 14 copies of such statement 

with Frederick Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25 

Constitution Avenue, St. Paul, Minnesota 55 155, on or before October 15,2002, 

and. 

2. All persons desiring to make an oral presentation at the hearing shall file 14 
copies of the material to be so presented with the Clerk of the Appellate Courts 
together with 14 copies of a request to make an oral presentation. Such 

statements and requests shall be filed on or before October 15,2002. 

Dated: 2< August -, 2002 
BY THE COURT: 

Kathleen A. Blatz 3 
Chief Justice 



 
 
 
 
 

____________ 
 

STATE OF MINNESOTA 
IN SUPREME COURT 

____________ 
 
 
 

IN RE:  RULES OF PROCEDURE 
FOR THE RECOGNITION OF TRIBAL 
COURT ORDERS AND JUDGMENTS 

 
 

_____________________ 
 

PETITION FOR ADOPTION OF A 
RULE OF PROCEDURE FOR THE 

RECOGNITION OF TRIBAL COURT 
ORDERS AND JUDGMENTS 

_____________________ 
 
 

MINNESOTA TRIBAL COURT STATE COURT FORUM 
 
Honorable Henry M. Buffalo, Jr., Chair 
Minnesota Tribal Court Association 
246 Iris Park Place 
1855 University Avenue West 
Saint Paul, Minnesota  55104 
(651) 644-4710 
 
Petitioners  

 
Honorable Robert H. Schumacher, Chair 
State Court Committee 
330 Minnesota Judicial Center 
25 Constitution Avenue 
Saint Paul, Minnesota  55155 
(651) 297-1009 
 
Petitioners 

 



 

 

1 

1 

 Henry M. Buffalo, Jr., Chair of the Minnesota Tribal Court Association, and Robert H. 

Schumacher, Chair of the State Court Committee, petition this Court on behalf of the Minnesota 

Tribal Court/State Court Forum to adopt a proposed rule of procedure to provide a mechanism 

for the recognition and enforcement of tribal court orders and judgments by Minnesota state 

courts. 

 The Proposed Rule is attached as Appendix A. 

HISTORY 

 In the summer of 1996, several state court judges, tribal court judges, and lawyers met 

informally to explore the possibility of initiating a regular exchange of information and a court-

to-court visitation between State Courts and Tribal Courts to increase the minimal exchanges 

taking place between jurisdictions.  The first joint meeting of twelve Tribal Court representatives 

and members of various levels of the State judiciary convened on July 18, 1997, at the Prairie 

Island Mdewakanton Dakota Community Tribal Court.  This group, now called the Tribal 

Court/State Court Forum (hereinafter “the Forum”), has continued to meet on a quarterly basis to 

develop a more structured approach to enhancing communications and reducing confusion 

arising from inter-jurisdictional exchange of orders. 

 Several working groups within the Forum have met regularly to examine specific issues 

common to the various courts.  There is general agreement that such communication has helped 

the respective jurisdictions to more easily deal with cross-border issues.  However, the Forum 

participants have focused on developing a proposal for the enforcement of a full faith and credit 

rule  by the Minnesota Supreme Court that would provide much needed assistance to judges, 

lawyers and litigants in this complicated area of law.  Since December 2000, the participants in 

the Forum have specifically examined the most efficient way to reduce difficulties encountered 

in inter-jurisdictional enforcement of orders and judgments.  See Appendix B. 

1.  The rule proposed to this Court found unanimous support in both the 

Minnesota Tribal Courts Association and the State Court Committee and is a product of a 

cooperative effort between committees. 

GROUNDS FOR ADOPTION OF THE RULE OF PROCEDURE 
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 The Minnesota Tribal Court/State Court Forum proposes that Minnesota adopt a Full 

Faith and Credit Rule to ensure that tribal court orders and judgments are afforded the 

appropriate level of respect and that full faith and credit is acknowledged equally by all 

Minnesota district courts. 

2.  Through retained sovereignty, Indian tribes possess adjudicatory authority 

over disputes involving persons and property within the subject matter and personal jurisdiction 

of the court.  Many tribes’ powers to create problem-solving fora are acknowledged by tribal 

constitutions enacted pursuant to Indian Reorganization Act of 1934, 25 U.S.C. §§ 461-469.  Not 

all tribes chose to organize under the Indian Reorganization Act, instead enacting their organic 

documents and creating judicial systems solely on the basis of their inherent sovereign authority.  

Determining tribal court jurisdiction can be a complex matter.  Factors subject to scrutiny in such 

analysis include the identity of parties as tribal members or non-members, the nature of the 

action or transaction, the situs of the action or transaction, and any limitations imposed on tribal 

court jurisdiction by the tribe itself or by federal law. 

 Judgment enforcement is important to the people who live and go about their business on 

Indian reservations.  It touches the lives of both non-Indian and Indian people quite directly off 

and on reservations.  

 It has been widely reported that the tribal-state Coordinating Council of the Conference 

of Chief Justices of State Supreme Courts found that tribal-state jurisdictional disputes “had 

arisen most frequently in the areas of the Indian Child Welfare Act, domestic relations, contract 

law as well as taxation, hunting and fishing, and certain other areas.”  Arizona Court Forum:  

“Building Cooperation” (1990).  The Arizona Court Forum was part of a project of the 

Conference of Chief justices of State Supreme Courts, the National Center for State Courts, and 

the State Justice Institute.  

 Several states with large Indian populations have developed court rules to establish a 

consistent process for recognizing tribal orders and judgments.  Both Wisconsin and Michigan, 

for instance, provide full faith and credit to tribal orders and judgments by court rule.  

Washington has similarly established reciprocity by court rule.  Some states have established full 
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faith and credit through legislation.  The Oklahoma Supreme Court promulgated a full faith and 

credit rule pursuant to legislative authorization.  See Appendix C. 

 There now exist more than 560 federally-recognized tribes in the United States.  Each of 

those tribes has long-standing traditional means of dispute resolution, typically not constrained 

by an adversarial system but directed more by consensus.  The twelve tribal courts currently 

operating within the geographical confines of Minnesota make up a part of the 295 tribal court 

systems that Indian nations and Alaska Native villages have established. 

3.  The well-established tribal courts now operating within the State of 

Minnesota include (along with their date of creation): the 1854 Treaty Court (1989); the Fond Du 

Lac Tribal Court (historical origin); the Leech Lake Band of Ojibwe Tribal Court (1971); the 

Bois Forte Tribal Court (1975); the White Earth Band of Chippewa Tribal Court (1978); the 

Mille Lacs Band of Ojibwe Court of Central Jurisdiction (1983); the Grand Portage Tribal Court 

(1997); the Tribal Court of the Shakopee Mdewakanton Sioux (Dakota) Community (1988); the 

Lower Sioux Community in Minnesota Tribal Court (1993); the Upper Sioux Community Tribal 

Court (1993); the Prairie Island Mdewakanton Community Dakota Tribal Court (1994); and the 

Red Lake Nation Tribal Court (1884).  See Appendix D. 

 Full faith and credit oftentimes critically intersects with people’s daily lives.  It is not 

uncommon for confusion regarding the enforcability of an order to cause potentially dangerous 

situations.  In one recent case, an emergency child protection order, including a custody directive 

for a cocaine-addicted newborn, was not acknowledged by a hospital in the metropolitan area 

because it was a tribal court order.  Without recognition of the order the child would be released 

to its addicted mother.  The tribal court order could not be readily enforced in the county of 

origin because compliance with the Uniform Enforcement of Foreign Judgments Act of 

Minnesota was required by the district court.  In a second case, originating on a different 

reservation in a different county, a hold and protect order for two delinquent teenagers who were 

on the run was not enforced by local police because they were instructed that they did not have to 

enforce a  tribal court order.  The district court of that county also understood that the only 

mechanism for enforcement of the order was the Uniform Enforcement of Foreign Judgments 
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Act of Minnesota.  As a result, the teenagers were left without protection for an additional 

month.  These circumstances arose notwithstanding the full faith & credit direction of the Indian 

Child Welfare Act.  25 U.S.C. § 1911(d). 

 Recently the Mille Lacs Band of Ojibwe Court of Central Jurisdiction declined to grant 

relief, either by full faith and credit or comity, in an action seeking enforcement of a state court 

order to garnish wages of the defendant, a Mille Lacs Band employee.  The Court wrote that as a 

matter of comity, state court judgments should be honored and enforced routinely, provided the 

original court had clear jurisdiction to issue the judgment and provided that it did not violate the  

public policy of that tribe.  The Court further commented that unless a state court judgment 

violates  tribal law, the comity approach should be the general rule.  The Court, however, cited a 

Mille Lacs Band statute that directed the court to grant full faith and credit to civil judicial 

proceedings of [state] courts ". . . that have enacted a full faith and credit provision in their 

Constitution or Statutes or, on a case-by-case basis, have granted full faith and credit to judicial 

determinations of the Court of Central Jurisdiction."  The Court found no provision of the 

Minnesota Constitution or Minnesota Statutes that required state courts to honor judgments from 

the Mille Lacs Court or any other tribal court and therefore the enforcement of judgment was 

denied. 

4.  The intent of the proposed rule is to ensure that tribal court orders are 

afforded the requisite  respect due any other jurisdiction and that full faith and credit is 

acknowledged equally by all Minnesota district courts.  Under the proposed rule, a tribal court 

order or judgment would be given full faith and credit unless: personal or subject matter 

jurisdiction were lacking; the tribal courtorder or judgment was obtained by fraud, duress, 

coercion, or absent fair notice and hearing; or if the order or judgment was not final under the 

laws of the rendering court, with the exception of certain protective orders as noted in the 

proposed rule. 

 Many tribal courts within the geographical confines of the State of Minnesota already 

have enabling legislation or rules that guide their decisions regarding the grant of full faith and 

credit to a state court judgment or order.  Within many of those jurisdictions, full faith and credit 
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is granted to the same extent another jurisdiction extends full faith and credit to that tribal court.  

The following jurisdictions have their own distinct legislation or rules that speak directly to the 

grant of full faith and credit to the orders and judgments of other tribal, state or federal courts: 

the Mille Lacs Band of Ojibwe Court of Central Jurisdiction; the Grand Portage Tribal Court; the 

White Earth Band of Chippewa Tribal Court; the Leech Lake Band of Ojibwe Tribal Court; the 

Upper Sioux Community Tribal Court; the Tribal Court of the Shakopee Mdewakanton Sioux 

(Dakota) Community; the Lower Sioux Community in Minnesota Tribal Court; and the Prairie 

Island Mdewakanton Community Dakota Tribal Court.  Bois Forte Tribal Court representatives 

and Band officials have met for some time with their St. Louis County counterparts to facilitate 

cooperative efforts in the enforcement of orders for protection, off-reservation placement of 

delinquent youth, implementation of the Indian Child Welfare Act, and arrest warrant 

recognition.  Many of the other 295 tribal court systems of other Indian nations and Alaska 

Native villages also have rules or statutes regarding the enforcement of orders and judgments.  

CONCLUSION 

 Adoption of the proposed rule would provide guidance for Minnesota courts and would 

improve  communication and understanding between state and tribal court jurisdictions. With 

twelve established tribal courts and an Indian resident reservation population of well over 20,000 

tribal members, interaction among state and tribal courts will benefit directly from the adoption 

of the proposed rule.  Minnesota state court systems, and tribal court systems both within and 

without the geographical confines of the state of Minnesota,  will be able to execute their 

respective functions among jurisdictions more effectively with enhanced cooperation and with 

clear guidance from this Court to the lower state courts regarding full faith and credit. 

 The proposed rule is the result of substantial work and compromise by the various entities 

represented on the Minnesota Tribal Court/State Court Forum.  Petitioners request that this Court  

adopt a rule of procedure for granting full faith and credit to tribal court orders and judgments. 

RESPECTFULLY SUBMITTED this 11th day of April, 2002. 
 

MINNESOTA TRIBAL COURT/STATE COURT FORUM 
     



 

 

6 

6 

 
 
          /s/ HENRY M. BUFFALO, JR.                               
      HONORABLE HENRY M. BUFFALO, JR. 
      Chair, Minnesota Tribal Court Association 
 
 
 
          /s/ ROBERT H. SCHUMACHER                           
      HONORABLE ROBERT H. SCHUMACHER 
      Chair, State Court Committee 
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APPENDIX A: PROPOSED RULE 
 
 
 
A)  Recognition.  A judgment, decree, order, apprehension order, protection order, warrant, 
subpoena, record or other judicial act of a tribal court of a federally-recognized Indian tribe, as 
defined in 25 U.S.C. § 450b(e)1, is presumed valid and enforceable and shall be given full faith 
and credit by the courts of the State of Minnesota.  To overcome the presumption, an objecting 
party must demonstrate that: 
 

1) the tribal court lacked personal or subject matter jurisdiction; or 
 

2) the order or judgment was obtained by fraud, duress, or coercion; or 
 

3) the order or judgment was not obtained through a process that afforded fair notice 
and a fair hearing; or 

 
4) the order or judgment is not final under the laws and procedures of the rendering 

court, unless the order is a non-criminal order for the protection or apprehension 
of an adult, juvenile or child, or another type of temporary, emergency order. 

 

                                                           
1 The 25 U.S.C. § 450b(e) definition of an Indian tribe is codified in the following Minnesota Statutes:  
 

M.S.A. § 626.93 MINNESOTA STATUTES ANNOTATED CRIMINAL PROCEDURE CHAPTER 626.  
TRAINING; INVESTIGATION, APPREHENSION; REPORTS TRIBAL PEACE OFFICERS  626.93 
Law enforcement authority; tribal peace officers; 

 
M.S.A. § 254A.02 MINNESOTA STATUTES ANNOTATED PUBLIC WELFARE AND RELATED 
ACTIVITIES CHAPTER 254A.  TREATMENT FOR ALCOHOL AND DRUG ABUSE 
254A.01.Definitions; 

 
M.S.A. § 518D.102 MINNESOTA  STATUTES  ANNOTATED DOMESTIC RELATIONS CHAPTER 
518D.  UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT GENERAL 
PROVISIONS 518D.104.  Application to Indian Tribes; 

 
M.S.A. § 260.755 MINNESOTA STATUTES ANNOTATED PUBLIC WELFARE AND RELATED 
ACTIVITIES CHAPTER 260.  JUVENILES MINNESOTA INDIAN FAMILY PRESERVATION ACT 
260.755.  Definitions; 

 
M.S.A. § 462A.03 MINNESOTA  STATUTES  ANNOTATED  LOCAL GOVERNMENT POLICE 
POWERS CHAPTER 462A.  HOUSING FINANCE AGENCY 462A.03.  Definitions; 

 
M.S.A. § 260B.007 MINNESOTA STATUTES ANNOTATED PUBLIC WELFARE AND RELATED 
ACTIVITIES CHAPTER 260B.  DELINQUENCY GENERAL PROVISIONS 260B.007 Definitions; 

 
M.S.A. § 268.0111 MINNESOTA STATUTES ANNOTATED ECONOMIC SECURITY CHAPTER 268.  
DEPARTMENT OF ECONOMIC SECURITY 268.035.  Definitions. 
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B)  Procedures.   
 
  1) Money judgments.  Money judgments filed for full faith and credit 

under this rule are subject to the notice of filing, stay of enforcement, and 
fee provisions contained in Minn. Stat. § 548.26 to § 548.33.  Other 
judgments or judicial acts are subject to those provisions only to the 
extent practicable, and not to the extent that alternate procedures are 
available under this Rule. 

 
2) Emergency orders.   

a)  Any order for protection issued by any Tribal jurisdiction, 
consistent with the Violence Against Women Act of 1994, shall be 
accorded full faith and credit by the Courts of Minnesota pursuant 
to the provisions contained in the Violence Against Women Act, 
Pub. L. No. 103-322 (codified at 18 U.S.C. § 2265).  

 
   b) Non-criminal tribal court orders for the protection or apprehension 

of an adult, juvenile or child, and other emergency orders may be 
granted full faith and credit under the following conditions and 
shall not be subject to the provisions of Minn. Stats. § 548.26 to § 
548.33:      
i) to obtain full faith and credit for such orders, the tribal 

court administrator or clerk shall file such orders with the 
court administrator of any county; and   

 
ii) the court administrator of any county shall stamp the 

orders as filed in the district court and then forward the 
file-stamped order to the local law enforcement agencies, 
and to the tribal court administrator.  

   
c) Once a non-criminal tribal court order for the protection or 

apprehension of an adult, juvenile or child, or other emergency 
order is stamped as filed in a district court, it shall be enforced in 
the same manner as an order issued by a Minnesota court.  

 
   d) For the sole purposes of this subsection, filing by facsimile shall be 

permitted.  
 
C)  Exceptions.   
 

1) Federal Law.  If federal law, including but not limited to the following 
Acts, requires that an order or judgment of a tribal court be given full faith 
and credit, then federal law and not this Rule shall govern the manner in 
which full faith and credit is given: the Indian Child Welfare Act (25 
U.S.C. §1901-1963); the Violence Against Women Act (18 U.S.C. 
§2265); and the Full Faith and Credit for Child Support Orders Act (28 
U.S.C. §1738B).  If federal law does not specify the procedures by which 
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full faith and credit shall be given, then the procedures established by this 
Rule shall apply.  

 
2) Criminal Orders.  This Rule shall not affect the criminal orders issued by 

the Red Lake Band of Chippewa. Neither shall it affect the criminal orders 
issued by the Bois Forte Band of the Minnesota Chippewa Tribe or other 
Tribes or Bands exercising criminal jurisdiction consistent with applicable 
federal law. Additionally, this Rule shall not affect the co-operative 
practices voluntarily established among Tribal jurisdictions and the State 
or counties thereof for the enforcement of criminal orders. 
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APPENDIX B:  TRIBAL COURT/STATE COURT FORUM 
 
 
 
STATE COURT COMMITTEE 
 
Honorable Robert H. Schumacher, Chair 
Minnesota Court of Appeals 
 
Honorable Thomas Bibus 
First Judicial District 
 
Honorable Robert Blaeser 
Fourth Judicial District 
 
Honorable Bruce Christopherson 
Eighth Judicial District 
 
Honorable James Clifford 
Tenth Judicial District 
 
Honorable Lawrence Cohen 
Retired, Second Judicial District 
 
Honorable John Oswald 
Sixth Judicial District 
 
Honorable David Peterson 
Fifth Judicial District 
 
Honorable Steve Ruble 
Seventh Judicial District 
 
Honorable John Solien 
Ninth Judicial District 
 
Honorable Rex D. Stacey 
First Judicial District 
 
Honorable Robert Walker 
Fifth Judicial District 

MINNESOTA TRIBAL COURT ASSOCIATION 
 
Honorable Henry M. Buffalo, Jr., Chair 
Tribal Court of the Shakopee Mdewakanton Sioux 
     (Dakota) Community 
 
Honorable Paul Day 
Mille Lacs Band of Ojibwe Court of   
     Central Jurisdiction 
 
Honorable Anita Fineday 
Grand Portage Tribal Court 
White Earth  Band of Chippewa Tribal Court 
 
Joseph F. Halloran, Esq. 
Jacobson, Buffalo , Schoessler & Magnuson, Ltd. 
 
Vanya S. Hogen, Esq. 
Faegre & Benson, L.L.P. 
 
Honorable Wanda L. Lyons 
Red Lake Nation Tribal Court 
 
Honorable John Jacobson 
Tribal Court of the Shakopee Mdewakanton Sioux 
     (Dakota) Community 
 
Jessica L. Ryan, Esq. 
BlueDog, Olson & Small, P.L.L.P. 
 
Honorable Lenor A. Scheffler 
Upper Sioux Community Tribal Court 
 
Honorable Tom Sjogren 
1854 Treaty Court 
 
Honorable Andrew M. Small 
Prairie Island Mdewakanton Dakota Community 
     Tribal Court 
Lower Sioux Community in Minnesota Tribal Court 
 
Honorable Margaret Treuer 
Bois Forte Tribal Court 
Leech Lake Band of Ojibwe Tribal Court 
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APPENDIX C: SURVEY OF STATE APPLICATION OF FULL FAITH AND CREDIT TO 
TRIBAL COURT JUDGMENTS 

 
 
 

STATE COURT RULES LEGISLATION CASE LAW 
Alaska  ALASKA STAT. § 25.23.160 

Recognition of foreign decree 
affecting adoption [see 
Hernandez v. Lambert, which 
notes that this section would 
afford full faith and credit to 
tribal court adoption orders] 
(1974) 

Hernandez v. Lambert, 951 P.2d 436, 439 
n.4 (Alaska 1998) 
(acknowledging superior court judge’s  
determination that Alaska native 
communities afforded federal recognition 
as Indian tribes could assert jurisdiction 
over adoptions, and such orders are entitled 
to full faith & credit under 25 U.S.C. § 
1911(d), and alternatively, even if tribal 
court lacked “formal jurisdiction,” its order 
would be entitled to full faith and credit 
under Alaska Stat. § 25.23.160) 
John v. Baker, 982 P.2d 738 
(Alaska 1999) (state and tribal courts have 
concurrent jurisdiction in child custody 
matters; remand to superior court required 
for application of comity doctrine to tribal 
court decision awarding shared custody) 

Arizona 17B A.R.S. Tribal 
Court Involuntary 
Commitment Orders, 
Rules 1-6 (1994) 

ARIZ. REV. STAT. § 12-136 
Indian tribal courts; involuntary 
commitment orders; recognition 
(1992) 

Brown v. Babbit Ford, 571 P.2d 689 
(1997) (in action for penalties in 
repossession proceeding on Navajo 
reservation, court held that state courts are 
not required to give full faith & credit to 
enactments of tribal council; though comity 
should be extended if enactments are not 
contrary to state public policy, parties had 
by contract excluded possibility that it 
would be affected by tribal resolution). 

Arkansas  ARK. STAT. § 9-15-302 
Full faith and credit. 
[Domestic abuse; tribal court 
protection orders] (1995) 

 

California   People v. Superior Court of Kern County, 
274 Cal. Rptr. 586 (1990) (witness request 
ordered by tribal court entitled to 
recognition under Uniform Act to Secure 
Attendance of Witnesses From Without the 
State in Criminal Proceedings) 

Colorado  CO. STAT. § 24-61-102 
Taxation compact between the 
Southern Ute Indian tribe, La 
Plata County, and the State of 
Colorado (1996) 
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Connecticut   Mashantucket Pequot Gaming Enterprise v. 
DiMasi, 25 Conn. L. Rptr. 474 (Conn. 
Super Ct. 1999) (judgment of tribal court 
enforceable in state court under principle 
of comity) 

Idaho   Sheppard v. Sheppard, 655 P.2d 895 
(1982) (full faith and credit to tribal court 
adoption decree) 

Maryland  MD. CODE ANN., Family Law § 
4-508.1 Out-of-state protective 
orders (1996) 

 

Michigan M.C.R. 2.615 
Enforcement of Tribal 
Judgments (1996) 

  

 M.C.R. 2.112 Pleading 
Special Matters 
[requiring particularity in 
pleadings alleging 
existence of tribal court 
judgment or tribal law] 
(1996) 

  

Minnesota  MINN. STAT. § 260.771 
Child Placement Proceedings; 
subd. 4 Effect of tribal court 
placement order [tribal court 
custody orders have same force 
and effect as state court orders] 
(1999; formerly codified at 
MINN. STAT. § 257.354) 

Desjarlait v. Desjarlait, 379 N.W.2d 139 
(1985) (declining to accord comity or full 
faith and credit to tribal court custody 
order) 
Welfare of R.I. et al., 402 N.W.2d 173 
(Minn. Ct. App. 1987) (district court had 
jurisdiction to consider Indian child 
custody proceedings and properly 
transferred jurisdiction to tribal court) 

Montana   Whippert v. Blackfeet Tribe, 260 Mont. 93, 
107, 859 P.2d 420, 428 (1993) (reaffirming 
validity of tribal court judgment on loan 
default) 
Dav v. Montana, 272 Mont. 170, 900 P.2d 
296 (1995) (tribal child support order and 
judgment enforceable by state’s Child 
Support Enforcement Division without 
initiating action in state district court) 
Anderson v. Engelke, 287 Mont. 283, 954 
P.2d 1106 (1997) (state court could not 
enforce tribal court judgment within 
exterior boundaries of reservation via state 
law or Uniform Foreign Money-Judgments 
Recognition Act because such enforcement 
would undermine authority of tribal courts 
over reservation affairs and infringe on 
right of Indians to govern themselves) 
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Nebraska  NEB. REV. STAT. § 28-311.10 
Foreign harassment protection 
order; enforcement (1998) 

Walksalong v. Mackey, 250 Neb. 202, 549 
N.W.2d 384 (1993) (affirming denial of 
full faith & credit to tribal custody order 
because tribe lacked jurisdiction over child 
at time of custody determination) 

New Mexico  N.M. STAT. § 40-13-6 
Service of order; duration: 
penalty; remedies not exclusive 
[Domestic Affairs; tribal orders 
of protection] (1999) 

Jim v. CIT Financial, 87 N.M. 362, 533 
P.2d 751 (1975) (Navajo Nation is a 
“territory” within meaning of federal 
statute and therefore entitled to full faith & 
credit, but choice of law determination 
must be made) 
Spear v. McDermott, 121 N.M. 609, 916 
P.2d 228 (Ct. App. 1996) (Ex parte order 
of Cherokee Nation court enforceable in 
state court civil contempt action) 
Halwood v. Cowboy Auto Sales, Inc., 124 
N.M. 77, 946 P.2d 1088 (Ct. App. 1997) 
(tribal court punitive damages award 
entitled to both comity and full faith & 
credit) 

North Carolina  N.C. STAT. 50B-4(d) 
Enforcement of orders 
[Domestic violence] (rev. 1999) 

Jackson County Child Support 
Enforcement Agency v. Smoker, 341 N.C. 
182, 459 S.E.2d 789 (1995) (state courts 
could not assume jurisdiction over county’s 
action seeking reimbursement of AFDC 
and reasonable child support because tribal 
court had already assumed jurisdiction and 
issued order, and doing so would infringe 
on tribal sovereignty) 

North Dakota N.D.R.Ct. 7.2 
Recognition of Tribal 
Court Orders and 
Judgments (1995) 

N.D. STAT. § 27-01-09 
Reciprocal recognition of 
certain state and tribal court 
judgments, decrees, and orders 
- Conditions (1995) 

Fredericks v. Eide-Kirschmann Ford, 462 
N.W.2d 164 (N.D. 1990) (tribal court 
judgment enforceable in state court as 
matter of comity) 

  N.D. STAT. § 14-07.1-02.2 
Foreign domestic violence 
protection orders - Full faith 
and credit recognition and 
enforcement (1999) 

 

Oklahoma Ok. Dist. Ct. Rule 30 
Standards for Recognition 
of Judicial Proceedings in 
Tribal Courts - Full Faith 
and Credit (1994) 

OKLA. STAT. § 728 
Standards for recognizing 
records and proceedings of 
tribal courts - Reciprocity 
(1992) 

Barrett v. Barrett, 878 P.2d 1051 (Okla. 
1994) (tribal court divorce judgment 
entitled to full faith & credit in state courts, 
but wife entitled to present evidence 
showing she was induced to consent to 
personal jurisdiction of tribal court through 
husband’s extrinsic fraud) 

Oregon   Marriage of Red Fox, 23 Or. App. 393, 542 
P.2d 918 (1975) (tribal court divorce 
decree barred subsequent divorce action in 
state court) 
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South Carolina  Catawba Indian Claims 
Settlement Act 
S.C. STAT. § 27-16-80 
Tribal courts - original and 
appellate civil; full faith and 
credit [...] (rev. 1993) 

 

South Dakota  S.D. STAT. § 1-1-25 When 
order or judgment of tribal 
court may be recognized in 
state courts (1986) 

Red Fox v. Hettich, 494 N.W.2d 638 (S.D. 
1993) (tribal member who obtained tribal 
court judgment against nonmember failed 
to establish in state court that tribal court 
had authority to adjudicate claim, so that 
tribal judgment could not be enforced) 
Gesinger v. Gesinger, 531 N.W. 2d 17 
(S.D. 1995) (comity properly granted to 
tribal court judgment even though still on 
appeal) 

Virginia Va. R. Civ. P. Code § 19.2-
152.10 Protective order in 
cases of stalking (1997; 
rev. 1999) 

VA. STAT. § 16.1-279.1 
Protective order in cases of 
family abuse (1996) 

 

Washington Wa. R. Super. Ct. 82.5 
Tribal Court Jurisdiction 
[enforcement of Indian 
tribal court orders, 
judgments or decrees] 
(1995) 

 Adoption of Buehl, 87 Wash.2d 649, 555 
P.2d 1334 (1976) (tribal court custody 
order entitled to full faith & credit because 
child was domiciled on reservation when 
made a ward of tribal court and tribe did 
not intend change of domicile during 
child’s temporary stay in Wash.) 
City of Yakima v. Aubrey, 85 Wash. App. 
199, 931 P.2d 927 (1997) (defendant 
convicted in state district court of drunk 
driving on reservation; tribal court order 
prohibiting defendant from leaving 
reservation to attend district court hearing 
was not entitled to full faith and credit 
because tribal court lacked subject matter 
jurisdiction since there was no case in 
controversy in tribal court) 
Welfare of Benjamin W.E. v. Susan C., 
No. 16474-8-III, 1998 WL 289167 (Wash. 
Ct. App. 1998) (unpublished opinion) 
(tribal court’s use of writ of habeas corpus 
in child custody proceeding converted to 
de facto dependency action; because child 
did not reside on reservation, tribal court 
writ and order were unenforceable in state 
court) 

West Virginia  W.V. STAT. § 48-2A-3 
Jurisdiction; [...] full faith and 
credit [...] [Domestic relations; 
tribal court protective order] 
(1998) 
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Wisconsin  WIS. STAT. § 806.245 
Indian tribal documents; full 
faith and credit (1982; rev. 
1991, 1995) 

Teague v. Bad River Band of the Lake 
Superior Tribe of Chippewa Indians, 229 
Wis.2d 581, 599 N.W.2d 911 (Ct. App. 
1999) (tribal court’s judgment that 
contracts were unenforceable entitled to 
full faith and credit) 
In re Elmer J.K., III, 224 Wis.2d 372, 591 
N.W.2d 176 (Ct. App. 1999) (state’s 
prosecution of enrolled juvenile member if 
Indian tribe for new delinquent act 
committed off reservation did not 
undermine or interfere with tribal court’s 
previous order adjudicating juvenile 
delinquent and thus did not violate full 
faith & credit or comity or tribal court 
order) 

Wyoming  WY. STAT. § 5-1-111 Full faith 
and credit for tribal acts and 
records [accorded to Eastern 
Shoshone and Northern 
Arapaho Tribes of the Wind 
River Reservation] (1994) 

 

  WY. STAT. § 20-6-202 
Definitions [Domestic relations; 
child support enforcement; 
tribal court child support order] 
(rev. 1997) 
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APPENDIX D: TRIBAL COURTS IN MINNESOTA 
 
 
 

1854 TREATY COURT 
4428 Haines Road 

Duluth, Minnesota, 55811 
Telephone: (218) 722-8907  
Facsimile: (218) 722-7003 

 
The 1854 Treaty Court was established in 1989 pursuant to a stipulated settlement of a federal 
district court action involving the State of Minnesota and the Bois Forte and the Grand Portage 
Bands of Chippewa Indians regarding disputed hunting, fishing and gathering rights within that 
area of northeastern Minnesota conveyed to the United States by the Chippewa in the Treaty of 
1854 negotiated at La Pointe, Wisconsin.  The settlement agreement was ratified by a majority 
vote of Band members and also approved by the Minnesota legislature. 
 
The court has exclusive civil jurisdiction to hear matters arising under the 1854 Ceded Territory 
Conservation Code enacted by the tribal governing bodies of the Bois Forte and Grand Portage 
Bands meeting jointly as the “1854 Authority”.  The Code is only applicable to members of 
those two Bands.  Citations alleging conservation violations by Band members within the Ceded 
Territory may be issued by either 1854 Authority conservation officers or state DNR officers. 
 
Only a handful of alleged violations are heard by the court each year.  Hearings are conducted at 
the Bois Forte Reservation, the Grand Portage Reservation or the Duluth offices of the 1854 
Treaty Court.  The Court is empowered to impose civil remedial forfeitures, natural resource 
assessments, order restitution, levy court costs and revoke, suspend or limit the hunting, fishing 
and gathering privileges of Band members found to have violated code provisions. 
 
JUDGE 
 
Judge Thomas Sjogren received a juris doctor degree from William Mitchell College of Law in 
1963, and is admitted to the Bars of the State of Minnesota and the United States District Court 
for the District of Minnesota.  From 1971 through 1978, Judge Sjogren was the assistant county 
attorney for St. Louis County, Minnesota, and was chief counsel to the county Welfare Board.  
Judge Sjogren worked for the Indian Legal Assistance Program in Duluth as a staff attorney in 
addition to his own private practice.  In 1989, he was appointed  Judge of the 1854 Treaty Court 
by the governing bodies of the Bois Forte and Grand Portage Bands of Chippewa Indians. 
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BOIS FORTE TRIBAL COURT 
Court Administrator, Lucille Morrison 
12907 Palmquist Road, P.O. Box 16 

Nett Lake, Minnesota, 55772 
Telephone: (218) 757-3462  
Facsimile: (218) 757-3166 

 
The Bois Forte Tribal Court was formed in 1947.  As a consequence of the retrocession of 
criminal jurisdiction in 1975 and the assumption of full civil jurisdiction, the Court exercises 
both misdemeanor criminal jurisdiction and general civil jurisdiction.  Matters before the Court 
are heard in Nett Lake, Minnesota.  
 
JUDGE 
 
Chief Judge Margaret Treuer received a juris doctor degree from Catholic University in 1977, 
and is admitted to practice before the Bar of the State of Minnesota.  From 1983 through 1989, 
Judge Treuer served as a United States Magistrate (part-time) for the United States District Court 
for the District of Minnesota.  She was the Chief Judge of the Red Lake Nation Tribal Court 
from 1989 to 1990, and has been the Chief Judge of the Leech Lake Band of Ojibwe Tribal 
Court from 1998 to the present, and has served as the Chief Judge of the Bois Forte Tribal Court 
from 1990 to the present.  She has served as an adjunct professor at the Hamline University 
School of Law, and is a member of the White Earth Band of Ojibwe.   
 
 

FOND DU LAC BAND OF CHIPPEWA TRIBAL COURT 
Court Administrator, Dorothy Leifeste 

105 University Road 
Cloquet, Minnesota, 55270 
Telephone: (218) 878-8002  
Facsimile: (218) 878-4854 

 
The Fond du Lac Band of Chippewa Tribal Court exercises general civil jurisdiction and serves 
as the conservation court for the Band as well.  Its beginning is of historical origin, spanning a 
period as far back as the Indian Reorganization Act. 
 
Matters before the Fond du Lac Tribal Court are heard in Cloquet, Minnesota. Appeals from the 
trial court are taken to the Fond du Lac Court of Appeals, which is comprised of a three-judge 
panel. The Court of Appeals positions have not yet been filled.  
 
JUDGE 
 
Chief Judge Kurt V. BlueDog has been practicing law for nearly 25 years, specializing in the 
area of Indian law.  After he graduated from the University of South Dakota he served as a 
Commissioned Officer in the Army paratroopers.  Judge BlueDog graduated from the University 
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of Minnesota School of Law in 1977 and was named one of its distinguished alumni in the fall of 
2001.  He is a member of the State Bars of Minnesota and Wisconsin, several Tribal Courts, the 
United States Supreme Court and numerous Federal District and Appellate Courts.  He has 
served as a Tribal Court Judge since 1994.  Additionally, he has served as an adjunct professor at 
William Mitchell College of Law and the Hamline University School of Law in St. Paul, 
Minnesota.  Judge BlueDog was born and raised on the Sisseton-Wahpeton Sioux Indian 
Reservation in South Dakota. 

 
GRAND PORTAGE TRIBAL COURT 

Contact: Dana Logan 
P.O. Box 428 

Grand Portage, Minnesota, 55605 
Telephone: (218) 475-2239 

 
5. The Grand Portage Tribal Court exercises general civil jurisdiction.  The Grand 

Portage Code permits the appointment of deputy judges to serve in the event of a judge's 
disqualification or recusal. Matters before the Grand Portage Tribal Court are heard in Grand 
Portage, Minnesota.  Appeals from the trial court are taken to the Grand Portage Court of 
Appeals, which is comprised of the three judges who did not hear the matter at the trial level.  
The Band also has established a panel of elders that can sit in on any phase of a case at the 
request of one of the litigants.  Cultural causes of action are heard only by a panel of elders.  
 
JUDGES 
 
Chief Judge Anita Fineday received a juris doctor degree from the University of Colorado in 
1988, and a master of public affairs degree from Harvard University in 1997, when she was a 
Bush Foundation Leadership Fellow.  She is admitted to the Bars of the State of Minnesota and 
the United States District Court for the District of Minnesota.  Chief Judge Fineday is a member 
of the White Earth Band of Ojibwe. 
 
Judge Frank Pommersheim received a bachelor of arts degree from Colgate University in 
1965, a juris doctor degree from Columbia University in 1968, and a master of public affairs 
degree from Harvard University in 1998.  He is admitted to the Bar of the State of South Dakota 
and the State of Oregon, and to the Bar of the United States District Court for the District of 
South Dakota.  Judge Pommersheim also serves as a Judge on the Rosebud Sioux Tribe Supreme 
Court, the Cheyenne River Sioux Tribe Court of Appeals, the Flandreau Santee Tribal Court of 
Appeals, the Saginaw Chippewa Tribal Court of Appeals, and the Mississippi Band of Choctaw 
Supreme Court.  Judge Pommersheim is a Professor of Law at South Dakota University Law 
School, and published a nationally noted work of history and law, "Braid of Feathers", in 1994. 
 
Judge Christopher Anderson received a bachelor of arts degree from Macalaster College in 
1988, and a juris doctor degree from the University of Wisconsin Law School in 1991.  He is 
admitted to the Bars of the States of Minnesota and Wisconsin, and is a member of the Bois 
Forte Band of Chippewa.   
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Judge Mary Al Balber received a juris doctor degree from Hamline University School of Law 
in 1990.  Judge Balber is admitted to the Bar of the State of Minnesota, and to the Bars of the 
United States District Court for the District of Minnesota, the United States District Court for the 
Western District of Wisconsin, and the Prairie Island Mdewakanton Dakota Community Tribal 
Court.  Judge Balber is a member of the Red Cliff Band of Chippewa Indians. 
 
 

LEECH LAKE BAND OF OJIBWE TRIBAL COURT 
Court Administrator, Carol White 

6530 Highway 2 NW 
Cass Lake, Minnesota, 56633 
Telephone: (218) 335-3682   
Facsimile: (218) 335-3685 

 
6. The Leech Lake Band of Ojibwe Tribal Court recently expanded its jurisdiction 

from conservation matters to general civil jurisdiction, including certain traffic matters arising on 
the Leech Lake Reservation and child welfare matters.  The Leech Lake Code permits the 
appointment of up to three judges. Matters before the Leech Lake Band of Ojibwe Tribal Court 
are heard at Cass Lake, Minnesota.  Appeals from the trial court are taken to the Leech Lake 
Band of Ojibwe Court of Appeals, which is comprised of a three-judge panel of district judges 
not sitting at the trial court level and, in the event of disqualification or recusal, the panel may be 
completed by the appointment of deputy justices.  
 
JUDGES 
 
Chief Judge Margaret Treuer received a juris doctor degree from Catholic University in 1977, 
and is admitted to practice before the Bar of the State of Minnesota.  From 1983 through 1989, 
Judge Treuer served as a United States Magistrate (part-time) for the United States District Court 
for the District of Minnesota.  She was the Chief Judge of the Red Lake Nation Tribal Court 
from 1989 to 1990, and has been the Chief Judge of the Bois Forte Tribal Court from 1990 to the 
present, and has served as the Chief Judge of the Leech Lake Band of Ojibwe Tribal Court from 
1998 to the present.  She has served as an adjunct professor at Hamline University School of 
Law, and is a member of the White Earth Band of Ojibwe. 
 
Judge Anita Fineday received a juris doctor degree from the University of Colorado in 1988, 
and a master of public affairs degree from Harvard University in 1997, when she was a Bush 
Foundation Leadership Fellow.  She is admitted to the Bars of the State of Minnesota and the 
United States District Court for the District of Minnesota.  Judge Fineday is a member of the 
White Earth Band of Ojibwe. 
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LOWER SIOUX COMMUNITY IN MINNESOTA TRIBAL COURT 
Court Administrator, Carrie Blesener 

5001 West 80th Street, Suite 500 
Bloomington, Minnesota, 55437 

Telephone: (952) 838-2294 
Facsimile: (952) 893-0650 

 
The Lower Sioux Community in Minnesota Tribal Court was created in 1993.  It has civil 
jurisdiction over contract, tort, and worker's compensation issues.  The Lower Sioux Community 
Code also provides that final judgments for money damages from state and federal courts will be 
granted full faith and credit. Matters before the Lower Sioux Community in Minnesota Tribal 
Court are heard at the Lower Sioux Community Hall near Morton, Minnesota. Appeals from the 
trial court are taken to the Lower Sioux Community in Minnesota Court of Appeals, which is 
comprised of a three-judge panel of trial court judges who where not assigned to the trial court 
case.  
 
JUDGES 
 
Chief Judge Kurt V. BlueDog has been practicing law for nearly 25 years, specializing in the 
area of Indian law.  After he graduated from the University of South Dakota he served as a 
Commissioned Officer in the Army paratroopers.  Judge BlueDog graduated from the University 
of Minnesota School of Law in 1977 and was named one of its distinguished alumni in the fall of 
2001.  He is a member of the State Bars of Minnesota and Wisconsin, several Tribal Courts, the 
United States Supreme Court and numerous Federal District and Appellate Courts.  He has 
served as a Tribal Court Judge since 1994.  Additionally, he has served as an adjunct professor at 
William Mitchell College of Law and the Hamline University School of Law in St. Paul, 
Minnesota.  Judge BlueDog was born and raised on the Sisseton-Wahpeton Sioux Indian 
Reservation in South Dakota. 
 
Judge Steven F. Olson graduated cum laude from the William Mitchell College of Law in 1992, 
and was admitted to practice in the State of Minnesota in October 1992.  Judge Olson has been 
admitted to practice before three tribal jurisdictions and the United States District Court for 
Minnesota, United States District Court for Wisconsin, the United States District Court for South 
Dakota, and the United States District Court for Iowa, as well as the United States Eighth Circuit 
Court of Appeals, and the United States Supreme Court.  Judge Olson serves as an Associate 
Judge for the Lower Sioux Community in Minnesota Tribal Court and the Prairie Island 
Mdewakanton Dakota Tribal Court. 
 
Judge Andrew M. Small received his juris doctor degree from the University of Montana in 
1981.  Judge Small has served since 1994 as an Associate Judge for the Prairie Island 
Mdewakanton Dakota Community and for the Lower Sioux Community in Minnesota.  He 
previously served as special Judge for the Crow Tribe and Northern Cheyenne Court of Appeals.  
He is admitted to practice in the United States Supreme Court and has been admitted to practice 
in ten Tribal jurisdictions throughout Indian country.  
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COURT OF THE LOWER SIOUX INDIAN COMMUNITY 
 
JUDGES, Cont. 
 
Judge Susan L. Allen  graduated from the University of New Mexico School of Law in 1995, 
where she received an Indian Law Certificate, the West Award for Excellence in Indian Law, 
Honors in Clinical Law, and served as president of the Native American Law Students 
Association. In December 1999, she received her L.L.M. in Taxation from William Mitchell 
College of Law.  Judge Allen is a member of the Minnesota State Bar Association, a Board 
Member of the Minnesota American Indian Bar Association, and is currently the Chairwoman of 
the Board of Directors of the Indian Child Welfare Law Center.  Judge Allen serves as an 
Associate Judge for the Prairie Island Mdewakanton Dakota Community and for the Lower 
Sioux Community in Minnesota.  She is an enrolled member of the Rosebud Sioux Tribe in 
South Dakota.  
 
 

MILLE LACS BAND OF OJIBWE COURT OF CENTRAL JURISDICTION 
Court Administrator, Matt Chapel 

HCR 67, Box 194 
Onamia, Minnesota, 56359 
Telephone: (320) 532-7400 
Facsimile: (320) 532-3153 

 
7. The Mille Lacs Band of Ojibwe Court of Central Jurisdiction began functioning in 

1983, and now has criminal jurisdiction over Indians, and broad civil jurisdiction.  The Mille 
Lacs Band of Ojibwe Court of Central Jurisdiction has a criminal caseload of approximately 700 
cases annually, and a relatively light civil caseload.  The Code adopted by the Mille Lacs Band 
provides for full faith and credit to state court judgments if there is reciprocity for Band Court 
judgments from the state courts.  The Mille Lacs Band of Ojibwe Court of Central Jurisdiction 
rides a circuit. Appeals from that Court are taken to the Mille Lacs Band of Ojibwe Court of 
Appeals and are heard by a three-judge panel.  
 
JUDGES 
 
COURT OF CENTRAL JURISDICTION 
 
Judge Paul Day received a bachelor of arts degree from St. Cloud State University in 1970, and 
a juris doctor degree from the University of Minnesota Law School in 1978.  He is a member of 
the Bar of the State of Minnesota, and the Bars of the Supreme Court of the United States, the 
United States Court of Appeals for the Eighth Circuit, and the United States District Court for 
the District of Minnesota.  He has served as District Court Judge for the Mille Lacs Band of 
Ojibwe Central Court of Jurisdiction since April, 2001.  Judge Day is a member of the Leech 
Lake Band of Ojibwe.  
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COURT OF APPEALS. 
 
The Court of Appeals is made up of a three-member panel including Chief Judge Dorothy Sam, 
Appellate Court Judge Rosalie Noonday, and Appellate Court Judge Alvina Aubele. 

 
 
 

PRAIRIE ISLAND MDEWAKANTON DAKOTA TRIBAL COURT 
Court Administrator, Carrie Blesener 

5001 West 80th Street 
Bloomington, Minnesota, 55437 

Telephone: (952) 838-2294 
Facsimile: (952) 893-0650 

 
8. The Prairie Island Mdewakanton Dakota Tribal Court was created in 1994, and 

has broad civil jurisdiction.  It has a heavy children's court docket, and a relatively light civil 
litigation docket.  Matters before the Prairie Island Mdewakanton Dakota Tribal Court are heard 
at the Community Courtroom in Welch, Minnesota.  Appeals from the trial court are taken to the 
Prairie Island Mdewakanton Dakota Tribal Court of Appeals and are heard by a three-judge 
panel of trial court judges who were not assigned to the trial court case.  The Prairie Island Court 
Code has a full faith and credit provision.  The Prairie Island Mdewakanton Dakota Tribal Court 
has received cases which have been transferred from the district court systems and in certain 
cases has enforced wage garnishments which have come from district court.  
 
JUDGES 
 
Chief Judge Kurt V. BlueDog has been practicing law for nearly 25 years, specializing in the 
area of Indian law.  After he graduated from the University of South Dakota he served as a 
Commissioned Officer in the Army paratroopers.  Judge BlueDog graduated from the University 
of Minnesota School of Law in 1977 and was named one of its distinguished alumni in the fall of 
2001.  He is a member of the State Bars of Minnesota and Wisconsin, several Tribal Courts, the 
United States Supreme Court and numerous Federal District and Appellate Courts.  He has 
served as a Tribal Court Judge since 1994.  Additionally, he has served as an adjunct professor at 
William Mitchell College of Law and the Hamline University School of Law in St. Paul, 
Minnesota.  Judge BlueDog was born and raised on the Sisseton-Wahpeton Sioux Indian 
Reservation in South Dakota. 
 
Judge Steven F. Olson graduated cum laude from the William Mitchell College of Law in 1992, 
and was admitted to practice in the State of Minnesota in October 1992.  Judge Olson has been 
admitted to practice before three tribal jurisdictions and the United States District Court for 
Minnesota, United States District Court for Wisconsin, the United States District Court for South 
Dakota, and the United States District Court for Iowa, as well as the United States Eighth Circuit 
Court of Appeals, and the United States Supreme Court.  Judge Olson serves as an Associate 
Judge for the Lower Sioux Community in Minnesota Tribal Court and the Prairie Island 
Mdewakanton Dakota Tribal Court. 
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Judge Andrew M. Small received his juris doctor degree from the University of Montana in 
1981.  Judge Small has served since 1994 as an Associate Judge for the Prairie Island 
Mdewakanton Dakota Community and for the Lower Sioux Community in Minnesota.  He 
previously served as special Judge for the Crow Tribe and Northern Cheyenne Court of Appeals.  
He is admitted to practice in the United States Supreme Court and has been admitted to practice 
in ten Tribal jurisdictions throughout Indian country.  
 
Judge Susan L. Allen graduated from the University of New Mexico School of Law in 1995, 
where she received an Indian Law Certificate, the West Award for Excellence in Indian Law, 
Honors in Clinical Law, and served as president of the Native American Law Students 
Association. In December 1999, she received her L.L.M. in Taxation from William Mitchell 
College of Law.  Judge Allen is a member of the Minnesota State Bar Association, a Board 
Member of the Minnesota American Indian Bar Association, and is currently the Chairwoman of 
the Board of Directors of the Indian Child Welfare Law Center.  Judge Allen serves as an 
Associate Judge for the Prairie Island Mdewakanton Dakota Community and for the Lower 
Sioux Community in Minnesota.  She is an enrolled member of the Rosebud Sioux Tribe in 
South Dakota.  
 
 

RED LAKE NATION TRIBAL COURT 
Court Administrator, Pam Needham 

P.O. Box 572 
Red Lake, Minnesota, 56671 
Telephone: (218) 679-3303 
Facsimile: (218) 679-2683 

 
9. The Red Lake Nation Tribal Court was established in 1884.  It exercises 

jurisdiction over all civil matters, and misdemeanor criminal matters that involve Indian people.  
It also exercises jurisdiction over Indian child welfare matters.  
 
Matters before the Red Lake Nation Tribal Court are heard in Red Lake, Minnesota.  Wanda 
Lyons was appointed Chief Judge by the Tribal Council  in 1984.  Like Chief Judge Lyons, 
Judge Charnoski was also appointed by the Tribal Council to sit as a judge for the Red Lake 
Nation Tribal Court in 1996.  Phillip Smith is the newest judge at Red Lake, hired in 2000. 
 
Appeals from the trial court are taken to the Red Lake Nation Court of Appeals, which is 
comprised of four judges who alternate to form a three-judge appellate panel.  The following 
judges hear cases for the Court of Appeals:  Loretta Hurd, Verna Graves, Aloysius Thunder, and 
Catherine VanWert. 
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TRIBAL COURT OF THE SHAKOPEE MDEWAKANTON  
SIOUX (DAKOTA) COMMUNITY 
Court Administrator, Jeanne Krieger 

1855 University Avenue West, Suite 246 
Saint Paul, Minnesota, 55104 
Telephone: (651) 644-4710  
Facsimile: (651) 644-5904 

 
10.  The Tribal Court of the Shakopee Mdewakanton Sioux (Dakota) Community was 

established in 1988.  It now has broad civil jurisdiction, including jurisdiction to review 
administrative decisions as provided by Community ordinance.  Matters before the Shakopee 
Court are heard at the Community Courtroom near Prior Lake, Minnesota. Appeals from the trial 
court are heard by the Court of Appeals of the Shakopee Mdewakanton Sioux (Dakota) 
Community, which is comprised of a two-judge panel of trial court judges who were not 
assigned to the trial court proceeding.  
 
JUDGES 
 
Judge Henry M. Buffalo, Jr. received a Bachelor of Science Degree from the University of 
Wisconsin-Milwaukee, in 1978, and a Juris Doctor Degree from the University of Wisconsin 
Law School in 1981.  He has practiced law since 1981, and is admitted to the Bars of the State of 
Minnesota, the State of Wisconsin, the Bars of the United States Supreme Court, the United 
States Courts of Appeals for the District of Columbia Circuit, the Eighth Circuit, the Seventh 
Circuit, and the Sixth Circuit, and the Bars of the United States District Courts for the District of 
Minnesota, the Western and Eastern District of Wisconsin, the Eastern District of Michigan, and 
the District of North Dakota.  In addition, Judge Buffalo is admitted to practice before the tribal 
courts of the Ho-Chunk Nation of Wisconsin, the Lower Sioux Indian Community in Minnesota, 
the Saginaw Chippewa Indian Tribe of Michigan, the Red Cliff Tribe of Chippewa, and the 
Three Affiliated Tribes of the Fort Berthold Reservation.  He has served as a Judge for the Tribal 
Court of Shakopee Mdewakanton Sioux (Dakota) Community since the Court was created in 
1988.  Judge Buffalo is a member of the Red Cliff Band of Chippewa Indians.  
 
Judge Robert GreyEagle  received a bachelor of arts degree from Idaho State University in 
1976, and a juris doctor degree from the University of New Mexico Law School in 1982.  Judge 
GreyEagle is admitted to the Bar of the State of South Dakota, and has served as a tribal court 
judge for the Standing Rock Sioux Tribe, the Sisseton-Wahpeton Sioux Tribe, the Oglala Sioux 
Tribe, the Rosebud Sioux Tribe, the Cheyenne River Sioux Tribe, the Fort Thompson Sioux 
Tribe, the Upper Sioux Community in Minnesota and the Lower Sioux Community in 
Minnesota.  He has served as a Judge for the Tribal Court of  the Shakopee Mdewakanton Sioux 
(Dakota) Community since 1994.  Judge GreyEagle is a member of the Oglala Sioux Tribe of the 
Pine Ridge Reservation of South Dakota.   
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COURT OF THE SHAKOPEE MDEWAKANTON SIOUX (DAKOTA) COMMUNITY 
 
JUDGES, Cont. 
 
Judge John E. Jacobson received a bachelor of arts degree from Carleton College in 
1968 and a juris doctor degree from the University of Chicago Law School in 1973.  He 
has practiced law since that time, and is admitted to the Bar of the State of Minnesota, the 
Supreme Court of the United States, the United States Court of Appeals for the Eighth 
Circuit, and the United States District Courts for the District of Minnesota, the Western 
District of Wisconsin, and the Western District of Michigan.  In addition Judge Jacobson 
is admitted to practice before the tribal courts of the Lower Sioux Indian Community in 
Minnesota, the Lac Courte Oreilles Band of Ojibwe, the Bad River Band of Chippewa, 
the Saginaw Chippewa Tribe of Michigan, and the Tulalip Tribe of Washington.  Judge 
Jacobson has been an adjunct professor at the William Mitchell College of Law, and has 
served as a Judge for the Tribal Court of the Shakopee Mdewakanton Sioux (Dakota) 
Community since the Court was created in 1988. 

 
 

UPPER SIOUX COMMUNITY TRIBAL COURT 
Court Administrator, Laura Van Acker 

P.O. Box 147 
Granite Falls, Minnesota, 56241 

Telephone: (320) 564-4955  
Facsimile: (320) 564-4915 

 
11. The Upper Sioux Community Tribal Court was created in 1994.  It 

exercises general civil jurisdiction.  The Upper Sioux Court Code contemplates granting 
full faith and credit to state court orders, if there is reciprocity from those Courts.  Matters 
before the Upper Sioux Court are heard at Granite Falls, Minnesota.  Appeals from the 
trial court are taken to the Upper Sioux Court of Appeals, which is composed one judge, 
unless a three judge panel is requested within thirty days of the final order of the trial 
court.  
 
JUDGE 
 
Chief Judge Lenor Sheffler received a bachelor of arts degree from St. Olaf College in 
1979, and a juris doctor degree from William Mitchell College of Law in 1988.  Judge 
Sheffler is a member of the Bar of the State of Minnesota, the Bar of the United States 

District Court for the District of Minnesota, and the Bars of the Prairie Island 
Mdewakanton Dakota Community Tribal Court, the Lower Sioux Community in 

Minnesota Tribal Court, and the Tribal Court of the Shakopee Mdewakanton Sioux 
(Dakota) Community.  Judge Sheffler has served as the Judge of the Upper Sioux 

Community Tribal Court since 2001.  She has served as an adjunct professor at William 
Mitchell College of Law, and is a member of the Lower Sioux Indian Community in 

Minnesota. 
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White Earth Band of Chippewa Tribal Court 
Court Administrator, Kathy Goodwin 

P.O. Box 418 
White Earth, Minnesota, 56591 

Telephone: (218) 983-3285  
Facsimile: (218) 983-4013 

 
The White Earth Band of Chippewa Tribal Court was established in 1978.  The Court 
exercises general civil jurisdiction including jurisdiction over the Band's motor vehicle 
code.  It is anticipated that the Court will shortly possess jurisdiction to hear child welfare 
and housing issues.  The White Earth Band also intends to seek retrocession of criminal 
jurisdiction over misdemeanor offenses.  The White Earth Band Code provides for the 
appointment of two additional associate judges. Appeals from the trial court are taken to 
the White Earth Band of Chippewa Court of Appeals and are heard by a two-judge panel 
of trial judges who were not assigned to the trial court case.  
 
JUDGES 
 
Chief Judge Anita Fineday received a juris doctor degree from the University of 
Colorado in 1988, and a master of public affairs degree from Harvard University in 1997, 
when she was a Bush Foundation Leadership Fellow.  She is admitted to the Bars of the 
State of Minnesota and the United States District Court for the District of Minnesota.  
Chief Judge Fineday is a member of the White Earth Band of Ojibwe. 
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APPELLATE COURTS 

OCT 1 5 2002 

State of Minnesota in Supreme Court 
CX-89-t 863 FILED 

October 29,2002 Hearing to Consider Petition for Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Orders and Judgments 

Frederick Grittner, Clerk of the Appelate Courts 
305 JudiciaI Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Request to be Heard 

1 request that 1 be given full opportunity for my testimony to be heard by the Rules 
Committee in the matter of the Minnesota Tribal State Court Forum’s “Petition for Adoption 
of Rule of Procedure for the Recognition of Tribal Court Orders and Judgments.” 

Thank you. 

-p&&.&5z 
Maxine V. Eidsvig 



State of Minnesota in Supreme Court 
CX-89-1863 

October 29, 2002 Hearing to Consider Petition for Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Orders and Judgments 

Affidavit of Maxine V. Eidsvig 

I am a 75 year old woman who was raised on the Lower Sioux Reservation in 

Morton, Minnesota. I am listed on the Indian Census rolls of April 1, 1934 as an enrolled 

Mdewakaton Sioux on the Lower Sioux Reservation. 

On September 26, 2002, the Lower Sioux Community in Minnesota Tribal Court 

moved to dismiss my lawsuit in that court. The Court noted in their judgment that they, the 

Court, did not hold any hearings or oral argument, as the Community urged that no hearing 

or argument was necessary and that I had not requested any hearing or oral argument. To 

that I respond, due process was never an option for me from the very beginning. 

To provide background to my lawsuit I must start with my early years. I attended the 

reservation day school from the 1 st through the 4th grades. My years in the 5th and the 6th 

grades were spent at an Indian boarding school at Pipestone, Minnesota, and I returned to 

the reservation day school for the 7th and 8th grades. In 1941, I went to another Indian 

boarding school, this time the high school at Flandreau, South Dakota, for the 9th and 10th 

grades. After two years at Flandreau, I realized I was not getting the education I expected. 

I decided to transfer to the public school in the town of Morton, a mile or so from the Indian 

community. This was not a decision I made without some trepidation. Most of the kids, 

once they had completed the 8th grade, either decided to go Flandreau or the Haskell 

Institute in Lawrence, Kansas, because they did not want to deal with the discrimination at 

the public school. If someone did not want to leave home, then they just dropped out of 

school. As it happened I was the only Indian student in my class for both the 1 lth and 12th 

grades and for the most part was not accepted by the white students. I graduated in May, 

1945, third in my class. I graduated from high school without having taken any classes in 

algebra. Flandreau did not offer algebra in the 9th and 10th grades. When I transferred to 

the public school in Morton, my classmates had already taken the class. Missing algebra 

was to come back to haunt me later. 
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World War II was just ending and the country was entering the hard times of post 

war. College was not something that was in the future for me. Not too many young 

women, white or Indian, went to college in those days. I married and raised a family and I 

also worked. The first full time job I got in Minneapolis was as a power machine operator in 

a garment factory. There were still quite a few garment factories in the late 1940’s and early 

1950’s. There was one other Indian woman and one woman of Chinese descent 

employed in this factory. There were no other women of color. 

After the garment factories moved south, I took a short business course at 

Minneapolis Business College and began a career as a white-collar worker. I eventually 

got a job at the Minneapolis Postal Data Center, where I worked myself up the ladder from 

a key-punch operator to a payroll supervisor, the position I retired from on December 1, 

1989 at the age of 62. 

In 1990, I decided to move back to the Lower Sioux Community to take advantage 

of the per capita payments that were being made to enrolled members. Those of us who 

moved back at this time, were dismayed to learn that we were not welcomed back. We 

were told since we had left the reservation and had been gone for over two years, we 

could not share in the profits of the casino. It did not seem to matter that most of the people 

who were already receiving per capita bad left the reservation at one time or another. 

A lawsuit was filed in District Court because there was not a tribal court in place at that 

time. In 1993, after the community had established a distribution plan and created a tribal 

court we were required to provide proof to the community that we had resided within the 

prescribed 1 O-mile area for two years. We were then allowed to become “qualified 

members,” the term used to identify members who were receiving per capita payments. 

After spending the summers of 1993 and 1994 working as an interpreter at the 

Lower Sioux History Center, I decided I wanted to write. I had read many published works 

which I felt did not accurately depict Indian people. I wanted to write about the people I 

remembered growing up on this small reservation, many of whom were no longer living. 

These were ordinary people who possessed extraordinary resilience. Life was never 

easy for them but they took care of one another. 

Taking advantage of the community’s education program, I applied for admission to 
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the University of Minnesota and was accepted. At the age of 68, fifty years after graduating 

from high school, I entered the University in pursuit of a degree. Needless to say, I was 

always the oldest student in my class. I never had a professor or instructor who was as old 

or older than me. I had no idea if I could do it or not but I had to try. 

On of the stipulations in the Community Gaming Ordinance is that one could be 

gone from the lo-mile residency area for more than two years and still retain their per capita 

payments, if they were attending an accredited educational institution as a full time student or 

if they were in the military. 

The community did fund my education for four years. Since I had not taken the 

required algebra in high school I had to take the basic math courses to bring me up to the 

requirements of the University. These were non-credit courses and did not count towards 

the degree. After four years I was told by the community that I had to return to the 

community or lose my privileges (per capita). il had not earned the required credits for 

graduation so I asked that I be allowed to complete my degree. Since I was not violating 

the gaming ordinance I was allowed to complete my degree, but I had to pay for the 

remainder of my education. 

I received my Bachelors of Arts degree on May 12,200l at the age of 73. Another 

of the stipulations of the Ordinance is that when one is discharged from the military or 

graduates from college they must return within 60 days. I was well aware of this stipulation 

and realized that I would be watched very closely to see that I complied with this rule. 

I began looking for an apartment in Redwood Falls where i had lived before starting 

at the University. When it appeared that finding a suitable place to live was going to be 

difficult, a friend offered me the use of one of her bedrooms until I could find a place. I 

accepted her offer gratefully, but told her that I would have to pay her rent. She provided 

me with rent receipts. On August 3, 2001, the community filed a preliminary resolution 

which stated that I had not returned within 60 days and I bad 30 days to respond. I 

provided copies of the rent receipts for July and August from my friend, in addition to rent 

receipts for September and October for the the apartment I took in Redwood Falls. The 

apartment was not something I would have chosen given more time, but felt it was in my 

best interest to try and please the community council. 
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All my efforts were to no avail. On October 29, 2001, a final resolution was filed 

taking away my per capita. Not only did they take away my per capita but the council also 

took away my right to vote in community elections. 

I considered the action the community took against me as arbitrary and capricious. I 

believe the action was taken because of my outspoken criticism of their policies. I argued 

against the change of the residency requirements from two years to five years, which was 

based solely on the greed of the council and some of the members. I argued that what 

they were doing to the youth of the community was criminal. When I decided to pursue a 

degree it was not with the idea of becoming a role model. However, role models are what 

the community sorely needs. Giving 18 year old members thousands of dollars each 

month will not instill in the young people the value of an education. Crime and drugs have 

become a huge problem in the little community and no actions have been taken to curb the 

problem . One council member wrote, “the young people now had the money to 

purchase luxuries and not be envious of others.” Clearly, the council was only concerned 

about material wealth. 

Once I began looking for an attorney to represent me in tribal court, I 

realized I bad an uphill battle on my bands. However, I did not realize the magnitude of that 

battle. 

One of my complaints was that the community had violated the Membership 

Privilege and Gaming Ordinance Revenue Allocation Ordinance by appropriating more 

than the 70% of gaming revenues for individual per capita payments to members. The 

tribal court responded in their decision that even if the community had violated the 

provisions of the Ordinance, I, the plaintii, had not suffered any personal or individual injury. 

The Ordinance dated March 2001 clearly states “that not more than 70% of the community’s 

net gaming business revenues may be paid to qualified members,” yet one of their own 

financial reports lists per capita payments at 75%. Neither the community lawyers nor the 

Tribal Court have addressed who authorized the increase from 70% to 75%. Only through 

discovery can it be proven that the community far exceeded the 70% or even the 

questionable 75%. Only through discovery can the illegal activities of the tribal government 

be exposed. As it stands today, the tribal courts will block any motions for discovery to go 

4 



forward. 

The community has also violated the Ordinance by not making proper Federal Tax 

deductions from per capita payments. In April, 2002, $4,000 checks were issued to help 

pay taxes for tax year 2001, with a note attached stating that taxes were not taken out of 

the check but the amount would be on their 1099 and would be their responsibility. The 

Ordinance does state that appropriate Federal Taxes shall be withheld. It is apparent that 

council members are thinking only of themselves and not the people who are already in 

arrears to IRS. 

In one of the community’s reply in support of motion to dismiss, the attorney makes 

the statement that I, the plaintiff, “made it abundantly clear that she disagrees with various 

actions and policies of the community government.” I consider that a compliment. Clearly, 

there is a need for people to speak out on various issues without the threat of retribution. 

Corruption is corruption and greed is greed, no matter if it is the corporate corruption 

and greed of companies such as Enron, Worldcom, Tyco, or the greed and corruption of a 

tribal government. As individuals are being indicted for securities fraud in those large 

corporations, there has been criticism directed at the Securities & Exchange Commission, 

the U.S. government agency in charge of supervising the exchange of securities to protect 

investors against malpractice, for their lack of proper supervision. American Indians 

sympathize with the victims of corporate greed and corruption. We feel their pain, their 

frustration, and their anger. We have experienced pain, frustration and anger with another 

government agency, the Bureau of Indian Affairs, who are charged with administering Indian 

policy, and who have been just as negligent in their responsibilities. Self-government 

sounds good but has proven to be just an excuse to pass the buck. 

Dealing with the BIA has always been difficult. There has always been favoritism, 

nepotism, and inefficiency with which tribal members have bad to deal. Tribal courts have 

not only reinforced those standards but have introduced a few of their own, to the detriment 

of the rank and file tribal members. I vehemently oppose full faith and credit for tribal courts. 

They should not be given more power than they already have but should have their wings 

clipped. They are clearly out of control. 

I submit this petition not only in my name, but also in the name of Leona Bluestone, 
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Paul Crooks and Marion Ross. Leona and Paul are enrolled members of Lower Sioux and 

Marion has been fighting to be enrolled. 

Leona, age 83, was committed at the age of 15 years to a mental institution in 

Cambridge because she suffered from epilepsy. That is what they did to people with that 

disorder in the 1930’s. When the mental hospitals were deinstitutionalized, patients were 

placed in other facilities that would provide a better environment. Leona has been a 

resident since June 1996 at the Franklin Nursing Home just a few miles from the Lower 

Sioux community but within the prescribed IO-mile radius. The council has not given a 

reason why Leona should not receive per capita payments. They will only say they are 

looking into it. They have been looking into her case since 1998. 

Paul is a 65 year old man who has been declared mentally incompetent. He was 

receiving per capita payments. In October of 2001, Paul and I were removed as a 

“qualified members.” To remove me for my out-spoken views is one thing but why would 

they remove a man who is not capable of defending himself. Paul had been in a group 

home outside the ten mile radius for over two years. Surely, there bad to have been a 

better way to handle his situation. He is now a resident in the same nursing home as Leona 

in Franklin. While money is being squandered left and right, the care of two people who 

could be paying their own way is left up to the county and state. What is disturbing is that 

other community members have been or are residents of this same nursing home and 

continue to receive their payments. While lawsuits have not been filed on behalf of Leona 

and Paul, the tribal lawyers do have case files on both of them. 

Marion Ross, age 82, was born and raised on the Lower Sioux reservation but for 

some reason ended up on the rolls in Flandreau, possibly because she was attending the 

Indian boarding in Flandeau when the census rolls were taken in 1934. Her efforts to 

straighten out her enrollment throughout the years have been unsuccessful. Her recent 

appeal to the Department of the Interior, Off ice of Hearings and Appeals was denied. 

Marion is the only granddaughter of Jeanette Crooks Campbell, who was one of the 

renowned lace makers at the Lower Sioux Agency at the turn of the 19th to the 20th 

centuries. Marion’s brothers, children, and grandchildren are all enrolled at Lower Sioux, but 

the tribal council continues to deny her enrollment while allowing their own family members 
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in. She is a classic case of the many enrollment irregularities that have occurred because of 

inept and many times corrupt enrollment practices by the Indian communities, rubbered- 

stamped by the BIA and upheld by tribal courts. 

Finally, I file this petition in the name of my great-grandfather, Andrew Goodtbunder, 

who was taken to Crow Creek in the spring of 1868 after the Dakota War of 1862. When 

the people were allowed to leave Crow Creek, many families, including Andrew 

Goodthunder’s, were relocated to the Santee Reservation in Niobrara, Nebraska. From 

Niobrara, he made his way to Flandreau, South Dakota, where he was able to buy some 

land for farming. It has been documented that in July, 1888, Goodthunder appeared near 

the site of the old Redwood agency, one of the first to return to the area. He bad sold his 

land in Flandfeau for $400 and a team of horses. He bought 80 acres of land for $694. The 

sale was recorded in the Redwood County Register of Deeds. According the Roy 

Meyer’s History of the Santee Sioux, Goodthunder was making satisfactory progress in 

paying for his farm and raising enough food for his own needs in 1885, but the influx of 

newcomers was “eating him up,” as Special Agent Benjamin W. Thompson wrote at end 

of the year. Such was the character of this man, he could not order the newcomers from his 

land but did what he could to help them. This is the true spirit of the early Dakota people. It 

is a spirit that does not exist today. largely because of corrupt tribal councils, backed by 

equally corrupt tribal courts. 

Based on all the above, I respectfully request that the Court reject the Petition by 

the Tribal Courts for Adoption of a Rule of Procedure for the Recognition of Tribal Court 

Orders and Judgments. 

Respectfully Submitted, 

-ppp$ALL *ggq 
Maxine V. Eidsvig 

Dated: October 15, 2002 
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Ul-I-ILk OF 
APPELLATE COllRTS 

State of Minnesota in Supreme Court 
CX-89-1863 

FILED 

October 29,2002 Hearing to Consider Petition for Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Orders and Judgments 

Frederick Grittner, Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

We, enrolled members of the Lower Sioux Indian Community, respectfully submit 
the attached petition with x signatures to oppose adoption of a rule procedure for the 
recognition of tribal court orders and judgments under the tribal court system now in place. 
We object because the same small group of lawyers who represent the tribes sit as 
judges in each other’s courts. 
than they already have. 

We find it incomphrensible that tribal courts need more power 
Many feel it is futile to have a case heard in tribal court. The feeling 

is that there is not any hope for justice so why spend the money to hire a lawyer. 

Respectfully submitted, 

5es ,++-L. 
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PETITION 

We the undersigned Lower Sioux Community members are opposed to 
existing practice of the attorneys representing our community also serve as 
Tribal Court Judges at other communities and visa-versa the Tribal Court 
judges serving our community also provide legal representation for those 
same communities. We believe this to be a Conflict of Interest. 

l.Jd-2e &+d. 23 . . 

18. 

42. 

43. 

44. 



OFFICE OF 
STATE OF MINNESOTA APPELLATECOURTS 

IN SUPREME COURT 

CX 89 1863 FILED 

In Re: 

Proposed Amendments to the General Rules of Practice. 

Request for time for oral presentation 
at hearing now set on for 

3:00 p.m. Tuesday, October 29, 2002. 

I request five minutes (or less) time for an oral presentation briefly relating 

background to the resolution of the Minnesota State Bar Association Committee on 

Court Rules and Administration with respect to the proposal of the Minnesota Tribal 

Court State Court Forum for a new rule of court. 

An original and fourteen copies of materials outlining the committee’s position are 

attached. 

Dated : 

Mj&tiK GARDNER FAMILY LAW 
328 Bremer Bank Building 
8800 West Highway 7 
St. Louis Park MN 55426 
9529352002 
Fax9529459567 



Mark H. Gardner 
Attorney at Law 

9529352002 
FAX 952 945 9567 

MARK GARDNER FAMILY L,AW 
328 Bremer Bank Building 
8800 West Highway 7 
St. Louis Park MN 55426 

mark@markgardner.com 

October 14,2002 

Minnesota Supreme Court 

Recognition of tribal court orders and judgments. 

Dear Minnesota Supreme Court : 

Below is a report of a resolution of the Minnesota State Bar Association Committee on 
Court Rules and Administration with respect to the proposal of the Minnesota Tribal 
Court State Court Forum. Attached also is a request for five minutes to make an oral 
presentation. 

Judge Bruce Douglas and I are currently co-chairs of the Minnesota State Bar 
Association Court Rules and Administration Committee. In that capacity, I now report to 
you that after a presentation on May 15, 2002, by representatives of the Minnesota 
Tribal Court State Court Forum in support of the petition for a rule on recognition of 
tribal court orders and judgments now before you, a majority of our committee resolved 
that the best recommended course would be, 

Rather than create a new, essentiallv free-standino rule, to integrate salient 
terms of the proposed rule into an existing rule, if appropriate, or else into 
existing statutes. 

For example, the existing Rule of Civil Procedure 9.05 concerns the form of 
formal pleading, Minnesota Statutes § 548.26 concerns procedures for securing 
recognition of foreign judgments now entitled to full faith and credit or comity 
under existing law including the US Const. Art. IV, Sec. 1, etc. 

(Copies of that rule and Minnesota subsection are attached.) 

The minority favored simply supporting more active continued discussion of the issue. 

If I may interpret the debate as a whole, everyone recognized that the scope of tribal 
courts’ activity has increased substantially in recent years, that tribal courts are 
competent and professional and merit comity by some appropriate means, and that a 
problem now exists in Minnesota a from uneven practices regarding recognition of tribal 
court orders and judgments. Again, the individuals present each favored steps toward 
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page two 

Mark H. Gardner 
Attorney at Law 

Attachments 



Letter of October 14,2002, Attachments. 

Minnesota Rules of Civil Procedure (2002). 

9.04 Official Document or Act 
In pleading an official document or official act, it is sufficient to aver that the document was issued or the 
act was done in compliance with law; and in pleading any ordinance of a city, village, or borough or any 

’ special or local statute or any right derived from either, it is sufficient to refer to the ordinance or statute by 
its title and the date of its approval. 

9.05 Judgment 
In pleading a judgment or decision of a domestic or foreign court, judicial or quasi-judicial tribunal, or of a 
board or officer, it is sufficient to aver the judgment or decision without setting forth matter showing 
jurisdiction to render it. 

9.06 Time and Place 
For the purpose of testing the sufficiency of a pleading, averments of time and place are material and 
shall be considered like all other averments of material matter. 

Minnesota Statutes (2002). 

==548.26 548.26 Definition. “Foreign judgment” means any judgment, decree, or order of a court of the 
United States or of any other court which is entitled to full faith and credit in this state. HIST: 1977 c 51 s 
1 

==548.27 548.27 Filing and status of foreign judgments. A certified copy of any foreign judgment may be 
filed in the office of the court administrator of any district court of this state. The court administrator shall 
treat the foreign judgment in the same manner as a judgment of any district court or the supreme court of 
this state, and upon the filing of a certified copy of a foreign judgment in the office of the court 
administrator of district court of a county, it may not be filed in another district court in the state. A 
judgment so filed has the same effect and is subject to the same procedures, defenses and proceedings 
for reopening, vacating, or staying as a judgment of a district court or the supreme court of this state, and 
may be enforced or satisfied in like manner. HIST: 1977 c 51 s 2; ISpI c 3 art 1 s 82; 1987 c 273 s 1 

==548.28 548.28 Notice of filing. 

Subdivision 1. At the time of the filing of the foreign judgment, the judgment creditor or the creditor’s 
lawyer shall make and file with the court administrator an affidavit setting forth the name and last known 
post office address of the judgment debtor, and the judgment creditor. 

Subd. 2. Promptly upon the filing of the foreign judgment and the affidavit, the court administrator shall 
mail notice of the filing of the foreign judgment to the judgment debtor at the address given and shall 
make a note of the mailing in the docket. The notice shall include the name and post office address of the 
judgment creditor and the judgment creditor’s lawyer, if any, in this state. In addition, the judgment 
creditor may mail a notice of the filing of the judgment to the judgment debtor and may file proof of mailing 
with the court administrator. Failure of the court administrator to mail notice of filing shall not affect the 
enforcement proceedings if proof of mailing by the judgment creditor has been filed. 

Subd. 3. No execution or other process for enforcement of a foreign judgment filed hereunder shall issue 
until 20 days after the date the judgment is filed. HIST: 1977 c 51 s 3; 1986 c 444; lSp1986 c 3 art 1 s 82 

==548.29 548.29 Stay. 



Subdivision 1. If the judgment debtor shows the district court that an appeal from the foreign judgment is 
pending or will be taken, or that a stay of execution has been granted, the court shall, upon proof that the 
judgment debtor has furnished the security for the satisfaction of the judgment required by the state in 
which it was rendered, stay enforcement of the foreign judgment until the appeal is concluded, the time 
for appeal expires, or the stay of execution expires or is vacated. 

Subd. 2. Stay of enforcement. If the judgment debtor at any time shows the district court any ground upon 
which enforcement of a judgment of any district court or the court of appeals or supreme court of this 
state would be stayed, the court shall stay enforcement of the foreign judgment for an appropriate period, 
upon requiring the same security for satisfaction of the judgment which is required in this state. HIST: 
1977c51 ~4; 1983c247s189 

==548.30 548.30 Fees. Any person filing a foreign judgment shall pay to the court administrator the same 
fee as provided for filing a civil action in district court, except that if the amount of the judgment is not 
greater than the jurisdictional limit of the conciliation court, the fee shall be in the amount of the filing fee 
for an action in conciliation court. Fees for docketing, transcription or other enforcement proceedings shall 
be as provided for judgments of any district court of this state. HIST: 1977 c 51 s 5; 1 Sp1986 c 3 art 1 s 
82; 1987c273s2; 1993c192s102 

==548.31 548.31 Optional procedure. The right of a judgment creditor to bring an action to enforce a 
judgment instead of proceeding under sections 548.26 to 548.30 remains unimpaired. HIST: 1977 c 51 s 
6; 1986 c 444 

==548.32 548.32 Uniformity of application and construction. Sections 548.26 to 548.33 shall be so 
applied and construed as to effectuate its general purpose to make uniform the law with respect to the 
subject of sections 548.26 to 548.33 among those states which enact it. HIST: 1977 c 51 s 7 

==548.33 548.33 Citation. Sections 548.26 to 548.33 may be cited as the Uniform Enforcement of 
Foreign Judgments Act. HIST: 1977 c 51 s 8 

==548.35 548.35 Uniform Foreign Country Money-Judgments Recognition Act. 

Subdivision 1. Definitions. As used in this section: (1) “foreign state” means any governmental unit other 
than the United States or any state, district, commonwealth, territory, or insular possession of the United 
States; (2) “foreign judgment” means any judgment of a foreign state granting or denying recovery of a 
sum of money, other than a judgment for (a) taxes, or (b) a fine or other penalty, or (c) in matrimonial or 
family matters. 

Subd. 2. Applicability. This section applies to any foreign judgment that is final and conclusive and 
enforceable where rendered even though an appeal is pending or it is subject to appeal. 

Subd. 3. Recognition and enforcement. Except as provided in subdivision 4, a foreign judgment meeting 
the requirements of subdivision 2 is conclusive between the parties to the extent that it grants or denies 
recovery of a sum of money. The foreign judgment is enforceable in the same manner as the judgment of 
another state which is entitled to full faith and credit. 

Subd. 4. Grounds for nonrecognition. (a) A foreign judgment is not conclusive if: (1) the judgment was 
rendered under a system which does not provide impartial tribunals or procedures compatible with the 
requirements of due process of law; (2) the foreign court did not have personal jurisdiction over the 
defendant; or (3) the foreign court did not have jurisdiction over the subject matter. (b) A foreign judgment 
need not be recognized if: (1) the defendant in the proceedings in the foreign court did not receive notice 
of the proceedings in sufficient time to prepare a defense; (2) the judgment was obtained by fraud; (3) the 
claim for relief on which the judgment is based is repugnant to the public policy of this state; (4) the 
judgment conflicts with another final and conclusive judgment; (5) the proceeding in the foreign court was 
contrary to an agreement between the parties under which the dispute in question was to be settled 



otherwise than by proceedings in that court; or (6) in the case of jurisdiction based only on personal 
service, the foreign court was a seriously inconvenient forum for the trial of the action. 

Subd. 5. Personal jurisdiction. (a) The foreign judgment shall not be refused recognition for lack of 
personal jurisdiction if: (1) the defendant was served personally in the foreign state; (2) the defendant 
voluntarily appeared in the proceedings, other than for the purpose of protecting property seized or 
threatened with seizure in the proceedings or of contesting the jurisdiction of the court over the defendant; 
(3) the defendant prior to the commencement of the proceedings had agreed to submit to the jurisdiction 
of the foreign court with respect to the subject matter involved; (4) the defendant was domiciled in the 
foreign state when the proceedings were instituted, or, being a body corporate had its principal place of 
business, was incorporated, or had otherwise acquired corporate status, in the foreign state; (5) the 
defendant had a business office in the foreign state and the proceedings in the foreign court involved a 
claim for relief arising out of business done by the defendant through that office in the foreign state; or (6) 
the defendant operated a motor vehicle or airplane in the foreign state and the proceedings involved a 
claim for relief arising out of the operation. (b) The courts of this state may recognize additional bases of 
jurisdiction. 

Subd. 6. Stay in case of appeal. If the defendant satisfies the court either that an appeal is pending or that 
the defendant is entitled and intends to appeal from the foreign judgment, the court may stay the 
proceedings, with or without bond at the courts discretion, until the appeal has been determined or until 
the expiration of a period of time sufficient to enable the defendant to prosecute the appeal. 

Subd. 7. Saving clause. This section does not prevent the recognition of a foreign judgment in situations 
not covered by this act. 

Subd. 8. Short title. This section may be cited as the Uniform Foreign Country Money-Judgments 
Recognition Act. HIST: 1985 c 218 s 1 



OFFICE OF 
APPELLATE COUQTS 

October 14.2002 FILED 
State ofiUinnesota in Supreme Court, CX-%9-I&53, October 29,2002 Hearing to 
Consider &t&ton for Adoption of a Aule of Procedure for the Recognition of Tribal 
Court Order and Ju&ement 

‘TO: Frederick Grittner, Clerk of the Appellate Courts 
305 Judicial Center 
25 Con&ution Avenue 
St. Paul, Minnesota 55 155 

I, Sheldon Peters Wolfchild, am the producer of a newly-completed documentary entitled 
The ‘New Buffalo” which J. am submitting to be reviewed by the Supreme Court Justices. 

The elders in this documentary, as well as I, ask that the Supreme Court deny the Petition 
for Full Faith and Credit until the Tribal Courta are.nformed with independent federal 
Indian judges dedicated to impartial justice. 

Also, I am requesting to 

Sincerely, gLp & 

inutes on October 29,2002. 

Sheldon Wolfchild 
Producer and Spokesman for the “New Buffalo’” Elders 



IN THE SUPREME COURT, STATE OF MINNESOTA 

In re: Hearing to Consider Petition for 
Adoption of a Rule of Procedure for the 
Recognition of Tribal Court Orders and 
Judgments 

CX-89-1863 
OFFICE OF 

APPELLATEco~TS 

(-jt;r Y 5 2002 

FILED 

REQUEST TO MAKE AN ORAL PRESENTATION 

I, the undersigned, respectfully request the opportunity to make an oral presentation at 
the Supreme Court’s hearing to consider the petition for adoption of a rule of procedure 
for the recognition of tribal courts orders and judgments, scheduled on October 29,2002. 

The testimony that I wish to present is outlined generally in the “WRITTEN 
STATEMENT BY LAW PROFESSORS URGING ADOPTION OF A RULE OF 
PROCEDURE FOR THE RECOGNITION OF TRIBAL COURT ORDERS AND 
JUDGMENTS IN STATE COURTS” filed herewith. 

Respectfully submitted this 1 Sh day of October, 2002. 

of Minnesota Law School 
229 19th Avenue South 
N226 Walter Mondale Hall 
Minneapolis, MN 55455 
(612) 624-3869 



WRITTEN STATEMENT BY LAW PROFESSORS URGING ADOPTION OF A 
RULE OF PROCEDURE FOR THE RECOGNITION OF TRIBAL COURT 
ORDERS AND JUDGMENTS IN STATE COURTS 

We, the undersigned law professors, seek to comment on the petition by state and tribal 
judges in Minnesota for adoption of procedures for the recognition of tribal court orders 
and judgments in state courts. For the following reasons, we respectfully urge the 
Supreme Court to grant the petition and adopt the rule set forth therein as it has been 
proposed. 

To understand the limited nature of the proposed rule, it is important to recognize that 
tribal court jurisdiction and procedure has -been carefully circumscribed by federal 
statutory and common law. Tribal court jurisdiction over non-Indians, for example, is 
especially limited. ’ As a result, tribal court jurisdiction is much narrower than the 
jurisdiction of state general jurisdiction courts. Despite these limitations, many of the 
substantive procedural rules that Congress has required of tribal courts would be 
understood by anyone familiar with state or federal courts. Most importantly, Congress 
by statute requires tribal courts to provide due process of law and equal protection under 
law to any person under tribal court jurisdiction.2 Judgments issued by tribal courts are 
valid, of course, only if consistent with applicable federal laws. In light of the limitations 
on tribal court jurisdiction, procedures for the recognition of tribal court judgments would 
primarily affect only a limited number of tribal members within the State of Minnesota? 

Though the rule would affect only a modest number and type of case, the need for such a 
rule is great. For a variety of reasons, including increasing economic activity on Indian 
reservations and corresponding increases in tribal capacities to provide governmental 
services to members, tribal courts have been sought out more and more in recent years. 
Although tribal court jurisdiction has not expanded, tribal court dockets have grown. 
Tribal courts are hearing more and more cases within the areas of tribal court 
competence. As Justice Sandra Day O’Connor has noted, “tribal courts, while relatively 
young, are developing in leaps and bounds.“4 

In addition to the internal pressures causing expansion of tribal court dockets, tribal 
courts have been the benefactors of a great deal of external support. Although federal 
law has sharply limited tribal jurisdiction, the United States has shown strong support and 
respect for tribal courts acting within the limits of their jurisdiction. While the Minnesota 
Supreme Court must make its own decision as to whether to adopt rules for the 

‘Montana v. United States, 450 U.S. 544 (1981) (explaining the general rule that tribes lack civil authority 
over non-members); Oliohant v. Suauamish Indian Tribe, 435 U.S. 191 (1978) (tribes lack criminal 
authority over non-members). 
‘Indian Civil Rights Act of 1968,25 U.S.C. 9 1302(8) (2002). 
‘Aside from tribal members, the rule would also provide an avenue for non-Indians and non-members who 
have engaged tribal court processes to obtain recognition of judgments. In addition, the rule would have 
the less direct, but equally important effect of allowing and requiring certain tribal courts, through 
reciprocity requirements in tribal laws, to grant recognition to state court orders and judgments. 
4Hon. Sandra Day O’Connor, Lessons from the Third Sovereign: Indian Tribal Courts, 9 Tribal Ct. Rec. 12 
(1996). 
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recognition of tribal court orders and judgment, the Court may look for guidance from the 
United States Supreme Court. After all, it is partially because of the actions of the United 
States Supreme Court that the Minnesota courts are faced with the question of how to 
treat tribal court judgments and orders. 

Although tribal justice systems have existed in one form or another for centuries and 
indeed predate the formation of the United States of America,’ tribal justice systems are 
in the midst of a dramatic renaissance.6 In recent years, tribal justice systems have begun 
to model state and federal courts.’ Indeed, many tribal codes require tribal judges to use 
state law for guidance or for the rule of decision when tribal law fails to address the 
conflict at issue. 

The renaissance in tribal courts is attributable in no small measure to the work of the 
United States Supreme Court. In a 1985 decision, National Farmers Union Ins. Co. v. 
Crow Tribe, 471 U.S. 845 (1985), the Supreme Court repeated its oft-noted observation 
that “Congress is committed to a policy of supporting tribal self-government and self- 
determination.” The Supreme Court ruled that, as a matter of federal common law, the 
policies in favor of tribal self-government should extend to tribal courts. Accordingly, 
the Supreme Court adopted a rule requiring exhaustion of tribal court review of federal 
questions involving the scope of tribal court jurisdiction. What is perhaps most 
noteworthy is the fact that this action was taken by the Supreme Court as a matter of 
federal common law without any express legislative direction by Congress.8 

In the wake of National Farmers Union, federal circuit courts have embraced the rapidly 
developing tribal courts in several ways, including the application of this common law 
rule in civil cases,g treatment of tribal court convictions as a favorable basis for upward 
departure in federal sentencing in criminal cases,” and making extraordinary efforts to 

%ee. e.gL, Worcester v. GeorPia, 30 U.S. (5 Pet.) 1 (183 1) (tribes possessed powers of self-government at 
the time of European contact that were not surrendered in treaties with the United States). 
6The number of tribal courts has increased dramatically, from 117 in 1976, m Santa Clara Pueblo v. 
Martinez, 436 U.S. 49, 65 n. 21 (1978), to more than 275 this year. See National Tribal Justice Resource 
Center website: htto://www.tribalresourcecenter.ora/nages/iustice.htm. 
‘See Nell Jessup Newton, Tribal Court Praxis, a Year in the Life of Twenty Indian Tribal Courts, 22 Am. 
Ind. L. Rev. 285, 287, 294, 3 11 (1998) (noting that some tribal courts “operate as nearly exact replicas of 
state courts” and that the Oneida tribal court in New York hired two recently retired members of New 
York’s highest court to serve as tribal judges); see also Tom Tso, The Process of Decision Making in Tribal 
Courts, 3 1 Ariz. L. Rev. 225, 227 (1989) (containing a careful description of the Navajo Nation court 
system). 
*The Court reaffirmed this principle two years later in Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 14-15 
(1987). 
‘See, e.g., Kerr-McGee Corn. v. Farlev, 11s F. 3d 1498 (10’ Cir. 1997) (aflirming stay of federal district 
court proceedings to allow tribal court to determine its own jurisdiction). 
‘“a United States v. Waurrh, 207 F.3d 1098, 1102 (8” Cir. 2000) (affirming upward departure in federal 
defendant’s criminal history score under the federal sentencing guidelines on the basis of numerous tribal 



Law Professors’ Testimony on Recognition 
of Tribal Court Orders and Judgments 

October 152002 
Page 3 

integrate tribal courts into the larger national court community through efforts at joint 
cooperation. Indeed, the United States Courts of Appeal for the Eighth, Ninth and Tenth 
Circuits, and even many state courts, have made several efforts to reach out to tribal 
courts for joint consultation and training.‘* 

Although the United States Supreme Court led the federal efforts at support for tribal 
courts, the United States Congress later followed the Supreme Court’s leadership. In 
1993, Congress enacted the Indian Tribal Justice Act, which established an Office of 
Tribal Justice Support within the Bureau of Indian Affairs and authorized an annual 
appropriation of up to $50 million for assistance to tribal c~urts.‘~ Among other findings, 
Congress determined that “tribal justice systems are an essential part of tribal 
governments and serve as important forums for ensuring public health and safety and the 
political integrity of tribal governments[.]“‘3 In 2000, Congress took further action, 
enacting the Indian Tribal Justice Technical and Legal Assistance Act,14 which provided 
additional funding mechanisms for tribal courts. Congress explicitly expressed its 
intention to “strengthen and improve the capacity of tribal court systems that address civil 
and criminal causes of action under the jurisdiction of Indian tribes.“t5 

Congress’s actions, it should be noted, have primarily involved fiscal support and 
appropriation, rather than substantive legislation, and have thus left undisturbed the 
Supreme Court efforts at formulating rules as to the integration of tribal courts within 
federal law. 

Like the Congress and the Supreme Court, the Executive Branch has made considerable 
investments in tribal courts. For example, in conjunction with the Federal Judicial 
Center, the Department of Justice developed a joint training program for tribal and 
federal judges on the adjudication of child sexual abuse cases in Indian country. In the 
199Os, the Department of Justice designated approximately 45 tribal governments for 
“Tribal Court-DOJ Partnership Projects,” under which local United States Attorneys’ 
of&es assisted in training tribal court personnel.16 

court convictions); United States v. Draoeau, 110 F.3d 618 (8* Cir. 1997) (same); United States v. 
Clavmore, 978 F.2d 42 1 (8” Cir. 1992) (same). 
“See Hon. J. Clifford Wallace, A New Era of Federal Tribal Court Coooeration, 79 Judicature 150 
(1995)(thenChief Judge of the U.S. Court of Appeals for the Ninth Circuit describing efforts of the Ninth 
and Tenth Circuits); Final Report, Task Force on Tribal Courts of the Judicial Council of the Ninth Circuit 
(August 20, 1997). 
‘*&Pub. L. No. 103-176,107 Stat. 2004 (1993), codified at 25 U.S.C. $9 3601-14,3621(b) (2002). 
I325 U.S.C. 5 3601(5) (2002). 
14Pub. L. 106-559, 114 Stat. 2778 (2000), 25 U.S.C. Q 3651 (2002). 
I525 U.S.C. 5 3652(2) (2002). 
“Janet Reno, A Federal Commitment to Tribal Justice Systems, 79 Judicature 113, 114 (1995) (symposium 
on tribal courts). 
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With all this support, and in light of the steady increase in the number of cases on tribal 
court dockets, tribal courts have developed substantial judicial experience. Moreover, the 
professional qualifications of tribal judges and advocates appearing in such courts have 
improved dramatically. ’ 7 With tribal courts beginning to meet high standards of 
competence, tribal court judges adopted the same type of behavior employed by state 
courts to insure judicial competence. For several years now, for example, tribal judges 
have trained side-by-side with state court judges at the National Judicial College in Reno, 
Nevada. 

In light of the growth of tribal court activity, it is inevitable that state courts throughout 
Minnesota will increasingly be presented with questions of how to handle tribal court 
judgments and orders.‘* Adoption of a procedure for recognition of tribal court 
judgments would provide clear guidance to state trial courts on such matters. 

Based on our knowledge and experience with the tribal justice systems around the United 
States and within Minnesota, we believe that the quality of justice coming from tribal 
courts is high and shows unwavering respect for the rule of law. We respectfully urge the 
Supreme Court to adopt the rule outlined in the petition. 

Dated: October 15,2002 

br&sEte? 
Associate Clinical Professor 
Hatnline University 

School of Law 

Qk Eric J us 
Professor of Law 
William Mitchell College of Law 

Professor of Law 
University of St. Thomas 

School of Law Law School 

“& Testimony of Hon. William Canby, Chair of the Ninth Circuit Judicial Task Force on Tribal Courts, 
Tribal Justice Act: Hearing Before the Senate Comm. on Indian Affairs, 104th Cong., 1st Sess. 58 (1995) 
(“Tribal courts today are infinitely more competent and better staffed than they were thirty or even fifteen 
years ago.“). 
**The need for such a rule is becoming increasingly urgent in jurisdictions with active tribal courts. In May 
of 2000, for example, Arizona adopted a rule to address the handling of civil tribal court judgments in state 
courts. See Rules or Procedure for the Recognition of Tribal Court Civil Judgments Rules 1-7 (2002). 
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Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55155 

RE: Proposed Full Faith and Credit Rule 

Dear Mr. Grittner: 

The Minnesota County Attorneys Association desires to make an oral presentation at the hearing 
on October 29,2002 to consider the petition for adoption of a rule of procedure for the 

. recognition of tribal court orders and judgments. Earl Maus, Cass County Attorney, will address 
the Court on behalf of the Association. His comments will expand on the issues identified in the 
enclosed letter provided to the Advisory Committee on the General Rules of Practice. 

If you have any questions, please feel free to contact me. Thank you. 

Sincerely, 

Executive Director 

loo Empire Drive, Suite 200 l St. Paul, MN 55103 l 651/641-1600 .Fax:651/641-1666 

www.mcaa-mn.org 
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The Honorable Edward C. Stringer, Chair 
General Rules of Practice Committee 
Minnesota Supreme Court 
305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

RE: Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 
Judgments 

Dear Justice Stringer: 

The Minnesota County Attorneys Association (MCAA) has reviewed the Petition for Adoption of a 
Rule of Procedure for the Recognition of Tribal Court Orders and Judgments. The MCAA Board of 
Directors met on June 28,2002, at which time a number of concerns were addressed and the matter 
was referred to the Indian Law Committee. The Indian Law Committee met on July 11, 2002 with 
various proponents of the rule and further discussed the matter. The consensus of the Committee is 
that the proposed rule is overbroad as written and goes well beyond the enforcement of federally 
recognized laws by the state court system. MCAA recognizes the need for better education in the . 
state and tribal court systems as to which tribal orders are to be enforced in the state court system as a 
result of state and federal laws. For example, tribal orders for protection and certain emergency 
orders should already be recognized in the state court system. It is MCAA’s position that efforts 
should be made to educate the general public and, in particular, individuals affected within the court 
system. 

The following is a list of concerns raised by individual members of the MCAA: 

l State and local law enforcement agencies would be required to enforce tribal court orders 
well beyond the intent of the federally recognized instances. For example, bench warrants 
could be ordered by tribal court judges to enforce the Minnesota Supreme Court’s recognized 
“civil regulatory” exceptions to criminal law enforcement in the State of Minnesota. 

l Any expansion of subject matter requiring full faith and credit in the state court system 
should come through the legislative process with statewide input. The proposed rule expands 
the subject matter of required enforcement without proper public input and appropriate cost 
analysis. 

l The proposed rule does not address immunity from lawsuits for any state or local official 
enforcing a tribal court order. .., 

l Costs associated with the enforcement by state and local units of government have not been 
taken into consideration. By recognizing apprehension orders, the costs associated with the 
arrest, transportation, juvenile housing and jail housing of detained individuals are of great 
concern to local units of government. The court rule does not provide for any funding. 

100 Empire Drive, Suite 200 l St. Paul, MN 55103 l 651/641-1600 l Fax:651/641-1666 

www.mcaa-mn.org 
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l Social service agencies could potentially be required to comply with tribal court orders 
beyond those currently recognized by federal law; again, without any additional funding 
being provided by the state legislature and/or tribal government. 

l The costs associated with the enforcement of money judgments filed for full faith and credit 
under this rule is tremendous. An objecting party would have to overcome a presumption in 
the state court system that: 

1. The tribal court lacked personal or subject matter jurisdiction; or 
2. The order or judgment was obtained by fraud, duress, or coercion; or 
3. The order or judgment was not obtained through a process that afforded fair notice in a 

hearing; or 
4. The order or judgment is not final under the laws and procedures of the rendering court, 

unless the order is a non-criminal order forthe protection or apprehension of an adult, 
juvenile or child, or another type of temporary, emergency order. 

The rule goes beyond full faith and credit given even to other states’ orders enforced in 
Minnesota. 

l Tribal court orders may be inconsistent with state law and state courts are without authority 
to exceed state law. 

l Tribal courts are not bound to provide state and federal constitutional protections, including 
those of equal protection and due process, but orders rendered there would be enforceable in 
Minnesota state courts. ’ 

l The expanded list of tribal orders given full faith and credit in the state court system would 
greatly increase the workload of an already overburdened state court system. The proposed 
rule creates more grey areas than it fixes. The cost associated with future litigation has not 
been considered. 

It is MCAA’s position that any whole scale changes of subject matter required to be enforced in the 
state court system should be done through the legislative process. MCAA encourages and would 
assist in education regarding existing areas of federally recognized tribal court judgments within the 
court system and would not oppose a court rule dealing solely with those federally recognized 
statutes. MCAA would respectfully request that any rule be limited solely to existing statutes. 

Respectfully s,ubm$ted, 

Doug Johnso31/ 
President MCAA 

Earl E. Maus, Co-Chair 
Indian Law Committee MCAA 

e Kendall, Co-Chair 
Law Committee MCAA 



TO: MINNESOTA SUPREME COURT FILED 

RE: Comments regarding the Proposed Full Faith and Credit rule for Tribal Court 
Judgments in Minnesota 

Dear Sirs/Madams: 
-, 

My name is B.J. Jones and I direct the Northern Plains Tribal Judicial Institute, a 
training center for Tribal Courts in Minnesota, North Dakota and South Dakota and a 
component of the Northern Plains Indian Law Center at the University of North Dakota 
School of Law. Our Institute was started in 1993 with a grant from the Bush Foundation 
and has grown into a nationally recognized technical support center for tribal justice 
systems nationwide. Presently, we serve as the primary technical assistance provider for 
the Department of Justice, Bureau of Justice Assistance, and its tribal court assistance 
project. I also serve as a Tribal Judge for several different Indian tribes in South Dakota, 
North Dakota, and on occasion for the Mille Lacs Band of Ojibwe in Minnesota. I submit 
this letter in support of the proposed Supreme Court rule for the recognition of tribal 
court judgments by Minnesota state courts. 

I have followed with interest the development of a proposed Supreme Court rule 
for the recognition of tribal court judgments in Minnesota. I have been involved with the 
North Dakota Supreme Court Committee on Tribal and State Court relations for about 7 
years and have worked extensively with North Dakota Supreme Court Rule 7.2 regarding 
the recognition of tribal court judgments. I have also written a law review article about 
tribal court development in Minnesota at 24 Wm. Mitchell L. Rev. 457 called Welcoming 
Tribal Courts Into the Judicial Fraternitv: Emerging Issues in Tribal-State and Tribal- 
Federal Relations. 

As the Court may be aware, tribal court development in Minnesota is a fairly 
recent trend, except on the Red Lake reservation, which is not subject to the strictures of 
Public Law 280. Although there are federal laws that presently require states and tribes to 
honor each other’s judgments and orders in the areas of child welfare, child support and 
domestic violence protection orders, these laws only govern a small number of the 
proceedings that tribal courts in Minnesota routinely handle. 

In a state such as Minnesota where state and tribal courts share concurrent 
criminal and civil jurisdiction over certain disputes, except those arising on the Red Lake 
Indian reservation, and the Bois Forte reservation where there has been some retrocession 
of exclusive jurisdiction to the Tribe, the absence of a state statute or rule governing the 

I. 



recognition of tribal court judgments is inevitably going to create a situation where 
litigants are allowed to relitigate disputes that were previously resolved in tribal forums. 
For example, if a tribal member brings a breach of contract action against a non-member 
in a tribal court and loses that case, he may .bring the very same action in a state court and 
the tribal court’s disposition of the very same case is not preclusive of the state court 
action. The same may be true if the identities of the litigants were reversed and the tribal 
member prevailed in the tribal court. This system of allowing litigants two bites at the 
same apple retards the growth of tribal justice systems and it also clogs up the state courts 
with cases that have been fairly resolved in the tribal court.’ As this Court held years ago, 
“Where two actions between the same parties, on the same subject, and to test the same 
rights, are brought in different courts having concurrent jurisdiction, the court which first 
acquires jurisdiction, its power being adequate to the administration of complete justice, 

-retains its jurisdiction and may dispose of the whole controversy, and no court of 
coordinate power is at liberty to interfere with its action. State ex rel Minnesota Nat’1 
Bank v. District Court, 195 Minn. 169,173,262 N.W. 155,157 (1935). This Court went 
on to hold: “This rule rests upon comity and the necessity of avoiding conflict in the 
execution of judgments by independent courts, and is a necessary one because any other 
rule would unavoidably lead to perpetual collision and be productive of the most 
calamitous results.” Id.The absence of a full faith and credit requirement seems to violate 
the spirit of this holding. 

The absence of a statute or rule regarding full faith and credit for tribal court 
judgments also undermines the doctrine of abstention that the Minnesota Supreme Court 
has recognized as appropriate in cases where the exercise of state jurisdiction would 
undermine the authority of tribal courts over reservation affairs or infringe upon the rights 
of Indians to govern their own affairs. See Gavle v. Little Six, 555 N.W.2d 284 (Mire. 
1996); see also See Matsch v. Prairie Island Indian Community, 567 N.W.2d 276,278, 
rev denied. Abstention unaccompanied by an affirmative duty of the state courts to 
recognize the order of the tribal court abstained to is a hollow proposition because the 
state court can ignore the ruling of a tribal court and allow a matter to be relitigated if a 
litigant is forced to utilize a state forum to enforce an order entered by a tribal court. 
I was involved in a case several years ago where a tribal court entered a judgment against 
a tribal housing authority whose assets (bank account) were located off reservation. When 
I sought to execute against the off-reservation assets the state court in North Dakota 
recognized the judgment under North Dakota Supreme Court Rule 7.2 and permitted the 
execution. Had this happened in Minnesota, apparently, the Minnesota courts would not 
be under any duty to recognize the judgment and enforce it despite the Minnesota 
Supreme Court’s ruling in Gavle that the underlying dispute should be resolved 
exclusively in the tribal forum because it involved an intramural matter. 

It should be pointed out that this absence of a full faith and credit rule is going to 
harm non-Indian litigants who do business with tribal entities just as much as tribal 
entities and individuals because those non-Indian entities may be called upon to enforce 

’ This problem may very well be an argument for tribes to adopt full faith and credit rules 
also. 
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tribal court judgments against off-reservation assets in state courts and will apparently not 
be able to avail themselves of that option. 

I am also concerned that in those cases where Tribes need the assistance of county 
or state law enforcement to enforce tribal court orders that assistance would not be 
forthcoming. For example, if a tribal court entered an order prohibiting a non-Indian from 
entering a tribal housing area because of some action the non-Indian took there (harassing 
certain tenants for example) and the non-Indian continued to enter the area, state or 
county law enforcement would not be permitted to intervene to enforce the tribal court 
order because the order is not entitled to full faith and credit by the state or county. The 
state court would also not prosecute that as a trespass, assuming the State could under 
Public Law 280, because the underlying legal premise for the trespass is a tribal court 

-,order that carries no legal effect in state court. In addition, if a tribal member is 
prosecuted by the Tribal Court and convicted, apparently that person can merely stay in 
state jurisdiction and avoid arrest because the State will not be under a duty to recognize 
that tribal court warrant and conviction. 

I am aware that Minnesota state courts do enforce tribal court orders in certain 
cases under the doctrine of comity. A Stearns County District Court Judge recently 
enforced an order from the Sisseton-Wahpeton Sioux Tribal Court in a child custody 
dispute. However, comity is such an inexact and discretionary doctrine that a situation is 
going to develop in Minnesota where certain District courts will honor tribal court 
judgments and others will not. This kind of variation in treatment of tribal court 
judgments is intolerable and may lead to equal protection arguments being made because 
of the divergent treatment individual litigants receive in the state courts when they seek to 
enforce their tribal court judgments. Mille Lacs County, for example, may refuse to 
recognize a tribal court custody decree, but if it is filed in Stearns County it will be 
recognized. Does this make sense? I think not. Nothing would prevent a party from 
forum-shopping for a Judge who honors or dishonors tribal court judgments, depending 
upon their individual propensities. State courts must assure litigants equal treatment in the 
separate courts in Minnesota. The best way to do this is to take a position on full faith and 
credit instead of demurring on the issue. 

I do hope that the Court considers all the issues concerning the proposed rule and 
adopts the rule. 

Sincerely yours, 

B.J. Jones 
Director 
Northern Plains Tribal Judicial Institute 
University of North Dakota School of Law 
P.O. Box 9003 
Grand Forks, ND 58202 
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FILED 
Fred Grittener 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55155 

Re: Comment on the Tribal CourtMate Court Forum Petition 

Dear Mr. Grittner: 

Enclosed is a submission from the Minnesota American Indian Bar 
Association (“MAIBA”), an organization formed to promote public 
understanding of the unique legal status of Indian tribes and to improve access 
to justice for all Indian people. MAIBA has carefully tracked the Petition for 
Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 
Judgments since it was filed with the Minnesota Supreme Court on April 11, 
2002. MAIBA has also had the opportunity to meet with members of the 
Minnesota Tribal Court/State Court Forum to discuss the issues that prompted 
the Petition in the first place. Furthermore, many MAIBA members have 
practiced the kind of law in which enforcement issues between states and tribes 
typicaIly arise. 

The proposed rule provides a uniform mechanism for the enforcement of 
tribal court orders and judgments. ??he need for such a mechanism is founded on 
the widespread understanding that state courts have not consistently or effectively 
enforced orders issued by tribal courts. MAIBA believes that all persons ought 
to be entitled to the protections afforded by the original state or tribal order 
throughout the State of Minnesota and Indian country without having to repeat 
the process. Moreover, if the enforcing state or tribal court affords greater 
substantive protections than the issuing court, litigants will be entitled to those 
as well. The adoption of a Rule of Procedure for recognition of tribal court 
judgments will result in greater public respect for both tribal and state court 
authority. 

Although Congress has enacted legislation which either authorizes or 
mandates cooperation between Indian tribes, the federal government, and state 
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governments, adoption ofthe proposed rule is necessary to address potential conflicts between tribal 
and state courts. Good working relationships have developed between some tribal and state courts 
and agencies over time but are always subject to change with each change in personnel, and 
arrangements that work for most cases often do not hold when a difficult case arises. Lack of 
formality also leads to wide regional variations, uncertain lines of authority, and at times a 
diminished role for the tribal court or council. A Rule of Procedure would clarify the roles and 
expectations of the parties and substantially improve the working relations between tribal and state 

j judicial systems. 

Central to tribal sovereignty is proper respect for tribal courts and other tribal institutions. 
Congress recognized in the Indian Tribal Justice Act, 25 U.S.C. 3601 et seq., that “tribal justice 
systems are an essential part of tribal governments.” 25 U.S.C. 3601(5). Tribes possess “inherent 
authority to establish their own form of government, including tribal justice systems,” which are 
“important forums for ensuring public health and safety and the political integrity of tribal 
governments” and are “the appropriate forums for the adjudication of disputes affecting personal and 
property rights.” 25 U.S.C. 3601(4)-(6). The Senate Report accompanying that Act explained that 
“tribal courts are permanent institutions charged with resolving the rights and interests ofboth Indian 
and non-Indian individuals.” S. Rep. No. 88,103d Cong., 1st Sess. 8 (1993). Ignoring tribal court 
decisions undermines the authority and legitimacy of tribal courts. 

Enclosed please fmd a copy of the MAIBA’s letter to the Board of Governors of the 
Minnesota State Bar Association in support the Board’s formal consideration of the Petition, which 
examines specific difficulties encountered in inter-jurisdictional enforcement of orders and 
judgments. It demonstrates that the procedural clarification provided by a rule will benefit 
participants at all levels in all jurisdictions. MAIBA urges the Supreme Court to grant the Petition 
for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and Judgments. 

t 

Sincerely, 

Eileen J. Strejc, President 

Enclosure 
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Re: Petition for Adoption of a Rule of Procedure for the 
Recognition of Tribal Court Orders and Judgments 

Dear President Duckstad: 

The Minnesota ,American Indian Bar Association (“MAIBA”) has 
carefully tracked the Petition for Adoption of a Rule of Procedure for the 
Recognition of Tribal Court Orders and Judgments since it was filed with the 
Minnesota Supreme Court on April 11, 2002. MAIBA has also had the 
opportunity to meet with members of the Minnesota Tribal Court/State Court 
Forum to discuss the issues that prompted the Petition in the first place, 
Furthermore, many MAIBA members have practiced the kind of law in which 
enforcement issues between states and tribes typically arise. We believe we are 
a part of the Minnesota State Bar Association which is very much aware of the 
issues that the Petition addresses. We are also fully informed as to the 
deliberations of the General Rules of Practice Committee and the submissions 
that it has considered. . ” _ . 

There is currently no unifo’&nie in the eriforcement of tribal court orders 
and judgments in the courts of the State of Minnesota. That is the first and best 
reason for the relief that the Petition requests of the Supreme Court. Even with 
the clear mandates of the Indian Child Welfare Act (25 U.K. fi 190 l-1963), the 
Violence Against Women Act (18 U.S.C. $2265), and the Full Faith and Credit 
for Child Support Orders (28 USC. $173 8B), tribal court orders triggering those 
acts do not receive uniform treatment in the state courts. And even with the 
guidelines that have been prepared for district courts and social services workers, 
compliance with the Indian Child Welfare Act varies from judicial district to 
judicial district. 

The treatment of emergency orders, both those covered by the federal 
mandates and those arising from original tribal jurisdiction, have the most acute 



need for what the Petition offers. For example, M.S.A. 260C.175 allows a peace officer to take a 
child into custody when the child has run from “a parent, guardian or custodian “ or when the peace 
officer “reasonably believes” the child has run from a parent, guardian or custodian or when a peace 
officer “reasonably believes” that a child’s surroundings will endanger the child’s health or welfare. 
Notwithstanding that delegation of authority by state law, often when a state peace officer is 
presented with findings and an order from a tribal court establishing those requirements noted above, 
there is a reluctance and sometimes an outright refusal to honor the tribal court order. 

MAIBA believes even with the statutory direction currently available, a rule, such as that 
proposed by the Petition, would greatly enhance the understanding and ability of those confkonted 
with these questions to act properly. We understand that objections have been made to the Proposed 
Rule based on the fact that state and federal mandates are already in place. However, that overlooks 
th&eality of enforcement. The reality creates a danger for families which is wholly avoidable and 

’ can be greatly diminished by having a rule in place. 

We would be happy to provide any assistance that we can in the deliberations of the Board 
of Governors of the Minnesota State Bar Association and fully support the Board’s formal 
consideration of the Petition. 

Sincerely, 

Eileen J. Strejc, President 



MINNESOTA SHERIFFS’ ASSOCIATION 
1210 South Concord St., South St. Paul, MN 55075 
Telephone: 6511451-7216 Fax: 651/451-8087*2 
e-mail: mnsheriff @ aokom 

October 14,2002 

Minnesota Supreme Court 
Rules Advisory Committee 
135 Judicial Center 
25 Constitution Avenue 
St. Paul, MN. 55155 

OFFICE OF 
APPEUTE ColR J,s; 

FILED 
Re: Proposed Rules Amendment on Tribal Court Orders 

Dear Advisory Committee: 

On October 11, 2002 the Board of Directors of the Minnesota Sheriffs Association (MSA) met and 
once again discussed the proposal to amend the Minnesota Rules of Court to give full faith and 
credit to the civil judgments of the tribal courts. MSA Legal Counsel, Richard Hodsdon, who 
extensively researched this matter, again made a presentation to the Board on this issue. After 
further discussion the Board voted unanimously to recommend rejection of the proposed rule 
amendment. 

I would refer you to the attached letter from our Association dated August ‘1 1, 2002. In this letter 
the Board recommends the legislative process be used to address any changes to Minnesota 
Rules of Court. 

We urge you to reject the proposed rule change and refer the issue to the legislature of the State of 
Minnesota. 

cc: MSA President & Freeborn County Sheriff,, Don Nolander 
MSA Legal Counsel, Richard Hodsdon 
MSA Legislative Chairperson & Olmsted County Sheriff, Steve Borchardt 
MSA Lobbyist Eric Hyland 
Minnesota County Attorneys’ Association -- Executive Director John Kingrey 
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MINNESOTA SHERIFFS’ ASSOCIATION 

1210 South Concord St., South St. Paul, MN 55075 
Telephone: 651/451-7216 Fax: 651/451-8087*2 
e-mail: mnsheriffQaol.com 

August 5,2002 

Minnesota Supreme Court 
Rules Advisory Committee 
135 Judicial Center 
25 Constitution Avenue 
St. Paul, MN. 55155 

Re: Proposed Rules Amendment on Tribal Court Orders 

Dear Advisory Committee: 

On August 2, 2002 the Board of Directors of the Minnesota Sheriffs Association had a lengthy 
discussion concerning the proposal to amend the Minnesota Rules of Court to give full faith and 
credit to the civil judgments of the tribal courts. MSA legal counsel has spent many hours 
researching this matter and reviewing a wide range of legal and popular materials. Many of the 
sheriffs have had extensive experience with tribal governments and tribal courts. Our Association 
has been involved at the legislature over several years concerning the relationships between tribal 
governments, local law enforcement and county government. 

Based upon all the above, the Board unanimously voted to ask that the Supreme Court reject the 
proposed rule amendment. Our state has historically addressed these issues through the 
legislative process. By legislation, orders for protection from tribal courts have been given legal 
effect. By statute, the State has given recognition to tribal police departments under circumstances 
established in the statute. 

By having these important issues addressed through the legislative process, the opportunity for 
democratic debate and full public discussion is preserved. Adoption of this important policy 
change by a quiet amendment to the rules of procedure is contrary to historical precedent and the 
spirit of our democratic traditions. Such matters should be decided by accountable, elected public 
officials after extensive public hearings and discussion. We urge you to reject the proposed rule 
change and refer the issue to the legislature of the State of Minnesota. 

cc: MSA President & Freeborn County Sheriff,, Don Nolander 
MSA Legal Counsel, Rick Hodson 
MSA Legislative Chairperson & Olmsted County Sheriff, Steve Borchardt 
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MARK GARDNER FAMILY LAW 
328 Bremer Bank Building 
8800 West Highway 7 
St. Louis Park MN 55426 

mark@narkgardner.com 

October l&2002 OCT 1 5 2002 

www.~arkgard~~~.c#~ 
Mark H. Gardner 

Attorney at Law 
9629362002 

FAX 952 945 9567 

OFFICE OF 
APPELLATE COURTS 

FILED 
TO: CLERK OF APPELLATE COURTS 

THIRD FLOOR 
25 CONSTITUTION AVENUE 
ST. PAUL MN 55155 BY MESSENGER 

THE PACKET OF MATERIALS ATTACHED IS A REVISED VERSION INTENDED TO 
REPLACE AND SUPERCEDE A VEFjY SIMILAR (SLIGHTLY DEFECTIVE) PACKET I 
DROPPED OFF THIS MORNING. 

PLEASE USE THESE AND THROW THE FIRST ONES IN THE TRASH. 

THANK YOU FOR YOUR EXTRA ATTENTION ! 
/- 

Attorney at Law 

Attachments 



STATE OF MINNESOTA 

IN SUPREME COURT 

CX 89 1863 

In Re: 

Proposed Amendments to the General Rules of Practice. 

Request for time for oral presentation 
at hearing now set on for 

3:00 p.m. Tuesday, October 29, 2002. 

I request five minutes (or less) time for an oral presentation briefly relating 

background to the resolution of the Minnesota State Bar Association Committee on 

Court Rules and Administration with respect to the proposal of the Minnesota Tribal 

Court State Court Forum for a new rule of court. 

An original and fourteen copies of materials outlining the committee’s position are 

attached. 

Dated : &&&& 

M!&K GARDNER FAMILY LAW 
328 Bremer Bank Building 
8800 West Highway 7 
St. Louis Park MN 55426 
9529352002 
Fax9529459567 



MARK GARDNER FAMILY LAW 
328 Bremer Bank Building 
8800 West Highway 7 
St. Louis Park MN 55426 

mark@markgardner. corn 

www.markgardmr.Com 
Mark H. Gardner 

Attorney at Law 
9529352002 

FAX 952 945 9567 

October 14,2002 

Minnesota Supreme Court 

Recognition of tribal court orders and judgments. 

Dear Minnesota Supreme Court : 

Below is a report of a resolution of the Minnesota State Bar Association Committee on 
Court Rules and Administration with respect to the proposal of the Minnesota Tribal 
Court State Court Forum. Attached also is a request for five minutes to make an oral 
presentation. 

Judge Bruce Douglas and I are currently co-chairs of the Minnesota State Bar 
Association Court Rules and Administration Committee. In that capacity, I now report to 
you that after a presentation on May 15, 2002, by representatives of the Minnesota 
Tribal Court State Court Forum in support of the petition for a rule on recognition of 
tribal court orders and judgments now before you, a majority of our committee resolved 
that the best recommended course would be, 

Rather than create a new, essentially free-standinq rule, to integrate salient 
terms of the proposed rule into an existing rule, if appropriate, or else into 
existing statutes. 

For example, the existing Rule of Civil Procedure 9.05 concerns the form of 
formal pleading, Minnesota Statutes § 548.26 concerns procedures for securing 
recognition of foreign judgments now entitled to full faith and credit or comity 
under existing law including the US Const. Art. IV, Sec. 1, etc. 

(Copies of that rule and Minnesota subsection are attached.) 

The minority favored simply supporting more active continued discussion of the issue. 

If I may interpret the debate as a whole, everyone recognized that the scope of tribal 
courts’ activity has increased substantially in recent years, that tribal courts are 
competent and professional and merit comity by some appropriate means, and that a 
problem now exists in Minnesota a from uneven practices regarding recognition of tribal 
court orders and judgments. Again, the individuals present each favored steps toward 



page two 

requiring uniform recognition of tribal court orders and judgments by some means. Our 
debate focused solely on the appropriateness of the potential means. 

Mark H. Gardner 
Attorney at Law 

Attachments 



Letter of October 14,2002, Attachments. 

Minnesota Rules of Civil Procedure (2002). 

9.04 Official Document or Act 
In pleading an official document or official act, it is sufficient to aver that the document was issued or the 
act was done in compliance with law; and in pleading any ordinance of a city, village, or borough or any 
special or local statute or any right derived from either, it is sufficient to refer to the ordinance or statute by 
its title and the date of its approval. 

9.05 Judgment 
In pleading a judgment or decision of a domestic or foreign court, judicial or quasi-judicial tribunal, or of a 
board or officer, it is sufficient to aver the judgment or decision without setting forth matter showing 
jurisdiction to render it. 

9.06 Time and Place 
For the purpose of testing the sufficiency of a pleading, averments of time and place are material and 
shall be considered like all other averments of material matter. 

Minnesota Statutes (2002). 

==548.26 548.26 Definition. “Foreign judgment” means any judgment, decree, or order of a court of the 
United States or of any other court which is entitled to full faith and credit in this state. HIST: 1977 c 51 s 
1 

==548.27 548.27.Filing and status of foreign judgments. A certified copy of any foreign judgment may be 
filed in the office of the court administrator of any district court of this state. The court administrator shall 
treat the foreign judgment in the same manner as a judgment of any district court or the supreme court of 
this state, and upon the filing of a certified copy of a foreign judgment in the office of the court 
administrator of district court of a county, it may not be filed in another district court in the state. A 
judgment so filed has the same effect and is subject to the same procedures, defenses and proceedings 
for reopening, vacating, or staying as a judgment of a district court or the supreme court of this state, and 
may be enforced or satisfied in like manner. HIST: 1977 c 51 s 2; ISpI c 3 art 1 s 82; 1987 c 273 s 1 

==548.28 548.28 Notice of filing. 

Subdivision 1. At the time of the filing of the foreign judgment, the judgment creditor or the creditor’s 
lawyer shall make and file with the court-administrator an affidavit setting forth the name and last known 
post office address of the judgment debtor, and the judgment creditor. 

Subd. 2. Promptly upon the filing of the foreign judgment and the affidavit, the court administrator shall 
mail notice of the filing of the foreign judgment to the judgment debtor at the address given and shall 
make a note of the mailing in the docket. The notice shall include the name and post office address of the 
judgment creditor and the judgment creditor’s lawyer, if any, in this state. In addition, the judgment 
creditor may mail a notice of the filing of the judgment to the judgment debtor and may file proof of mailing 
with the,court administrator. Failure of the court administrator to mail notice of filing shall not affect the 
enforcement proceedings if proof of mailing by the judgment creditor has been filed. 

Subd. 3. No execution or other process for enforcement of a foreign judgment filed hereunder shall issue 
until 20 days after the date the judgment is filed. HIST: 1977 c 51 s 3; 1986 c 444; lSp1986 c 3 art 1 s 82 

.==548.29 548.29 Stay. 
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Subdivision 1. If the judgment debtor shows the district court that an appeal from the foreign judgment is 
pending or will be taken, or that a stay of execution has been granted, the court shall, upon proof that the 
judgment debtor has furnished the security for the satrsfaction of the judgment required by the state in 
which it was rendered, stay enforcement of the foreign judgment until the appeal is concluded, the time 
for appeal expires, or the stay of execution expires or is vacated. 

Subd. 2. Stay of enforcement. If the judgment debtor at any time shows the district court any ground upon 
which enforcement of a judgment of any district court or the court of appeals or supreme court of this 
state would be stayed, the court shall stay enforcement of the foreign judgment for an appropriate period, 
upon requiring the same security for satisfaction of the judgment which is required in this state. HIST: 
1977c51 s4; 1983c247s189 

==548.30 548.30 Fees. Any person filing a foreign judgment shall pay to the court administrator the same 
fee as provided for filing a civil action in district court, except that if the amount of the judgment is not 
greater than the jurisdictional limit of the conciliation court, the fee shall be in the amount of the filing fee 
for an action in conciliation court. Fees for docketing, transcription or other enforcement proceedings shall 
be as provided for judgments of any district court of this state. HIST: 1977 c 51 s 5; 1 Sp1986 c 3 art 1 s 
82; 1987c273s2; 1993c192s102 

==548.31 548.31 Optional procedure. The right of a judgment creditor to bring an action to enforce a 
judgment instead of proceeding under sections 548.26 to 548.30 remains unimpaired. HIST: 1977 c 51 s 
6; 1986 c 444 

==548.32 548.32 Uniformity of application and construction. Sections 548.26 to 548.33 shall be so 
applied and construed as to effectuate its general purpose to make uniform the law with respect to the 
subject of sections 548.26 to 548.33 among those states which enact it. HIST: 1977 c 51 s 7 

==548.33 548.33 Citation. Sections 548.26 to 548.33 may be cited as the Uniform Enforcement of 
Foreign Judgments Act. HIST: 1977 c 51 s 8 

==548.35 548.35 Uniform Foreign Country Money-Judgments Recognition Act. 

Subdivision 1. Definitions. As used in this section: (1) “foreign state” means any governmental unit other 
than the United States or any state, district, commonwealth, territory, or insular possession of the United 
States; (2) “foreign judgment” means any judgment of a foreign state granting or denying recovery of a 
sum of money, other than a judgment for (a) taxes, or (b) a fine or other penalty, or (c) in matrimonial or 
family matters. 

Subd. 2. Applicability. This section applies to any foreign judgment that is final and conclusive and 
enforceable where rendered even though an appeal is pending or it is subject to appeal. 

Subd. 3. Recognition and enforcement. Except as provided in subdivision 4, a foreign judgment meeting 
the requirements of subdivision 2 is conclusive between the parties to the extent that it grants or denies 
recovery of a sum of money. The foreign judgment is enforceable in the same manner as the judgment of 
another state which is entitled to full faith and credit. 

Subd. 4. Grounds for nonrecognition. (a) A foreign judgment is not conclusive if: (I) the judgment was 
rendered under a system which does not provide impartial tribunals or procedures compatible with the 
requirements of due process of law; (2) the foreign court did not have personal jurisdiction over the 
defendant; or (3) the,foreign court did not have jurisdiction over the subject matter. (b) A foreign judgment 
need not be recognized if: (1) the defendant in the proceedings in the foreign court did not receive notice 
of the proceedings in sufficient time to prepare a defense; (2) the judgment was obtained by fraud; (3) the 
claim for relief on which the judgment is based is repugnant to the public policy of this state; (4) the 
judgment conflicts with another final and conclusive judgment; (5) the proceeding in the foreign court was 
contrary to an agreement between the parties under which the dispute in question was to be settled 
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otherwise than by proceedings in that court; or (6) in the case of jurisdiction based only on personal 
service, the foreign court was a seriously inconvenient forum for the trial of the action. 

Subd. 5. Personal jurisdiction. (a) The foreign judgment shall not be refused recognition for lack of 
personal jurisdiction if: (1) the defendant was served personally in the foreign state; (2) the defendant 
voluntarily appeared in the proceedings, other than for the purpose of protecting property seized or 
threatened with seizure in the proceedings or of contesting the jurisdiction of the court over the defendant; 
(3) the defendant prior to the commencement of the proceedings had agreed to submit to the jurisdiction 
of the foreign court with respect to the subject matter involved; (4) the defendant was domiciled in the 
foreign state when the proceedings were instituted, or, being a body corporate had its principal place of 
business, was incorporated, or had otherwise acquired corporate status, in the foreign state; (5) the 
defendant had a business office in the foreign state and the proceedings in the foreign court involved a 
claim for relief arising out of business done by the defendant through that office in the foreign state; or (6) 
the defendant operated a motor vehicle or airplane in the foreign state and the proceedings involved a 
claim for relief arising out of the operation. (b) The courts of this state may recognize additional bases of 
jurisdiction. 

Subd. 6. Stay in case of appeal. If the defendant satisfies the court either that an appeal is pending or that 
the defendant is entitled and intends to appeal from the foreign judgment, the court may stay the 
proceedings, with or without bond at the courts discretion, until the appeal has been determined or until 
the expiration of a period of time sufficient to enable the defendant to prosecute the appeal. 

Subd. 7. Saving clause. This section does not prevent the recognition of a foreign judgment in situations 
not covered by this act. 

Subd. 8. Short title. This section may be cited as the Uniform Foreign Country Money-Judgments 
Recognition Act. HIST: 1985 c 218 s 1 
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October 15,2002 

VIA MESSENGER 

Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55 155 

OFFICE OF 
APPELLATECOmTS 

OCT 1 5 2002 

FILED 

Re: Request to Make an Oral Presentation and Written 
Statement 

Dear Mr. Grittner: 

I %n submitting this request on behalf of the Minnesota Tribal 
Court/State Court Forum. The following individuals request to make oral 
presentations at the Public Hearing on the Petition for Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Orders and Judgments on 
October 29,2002, at 2:00 p.m.: 

Norman Deschampe, President 
Minnesota Chippewa Tribe 
P.O. Box 217 
Cass Lake, Minnesota 56633 

Jackie Crows&e, Child Welfare Officer 
Family and Children Services 
Shakopee Mdewakanton Sioux (Dakota) Community 
2330 Sioux Trail 
Prior Lake, Minnesota 55372 

The testimony of these persons will speak to the recognition of the need for 
a Rule by tribal governments located within the geographical confines of the 
State of Minnesota and of the difficulties encountered by tribal social services 
in the absence of a rule, respectively. 

As noted in the recommendations in the Final Report of the 
Minnesota Supreme Court Advisory Committee on General Rules of 



Frederick Grittner 
Clerk of Appellate Courts 
October 15,2002 
Page 2 

Practice (“Committee”) dated August 19,2002, two opportunities were provided for public input 
to the committee regarding the Petition for Adoption of a Rule of Procedure for the Recognition of 
Tribal Court Orders and Judgments (“Petition”). Additionally, the Committee received written 
materials from the public throughout the time of its consideration. 

The Minnesota Tribal Court/State Court Forum (“Forum”) actively participated in that 
process in an attempt to provide the Committee with as much history, legal analysis and context for 

’ the Proposed Rule as possible. While each member ofthe Forum respects that difficulty encountered 
by the members of the Committee in attempting to reach a recommendation for this Court, Forum 
members were quite dismayed that the written recommendation to the Court failed to address the full 
basis for the proposal, as well as failing to provide a clear explanation for its recommendation to 
reject the proposal. 

The recommendation concluded that: 

“. . .it would create a presumption that any judgment or order rendered by a tribal 
court of a tribe recognized by federal statute is valid and enforceable in state court 
as though it had been rendered by a court of a sister state. Second, it contains specific 
and limited criteria under which the tribal court order would not be given effect. 
Third, it creates an expedited process for implementing tribal court orders on an 
“emergency” basis. Fourth, it includes a specific provision carving out judgments or 
orders where existing federal law provides for full faith and credit; in those 
circumstances, the procedures of the federal law would govern.” 

Committee Recommendation, Page 3. 

The Committee’s concern that the proposal creates a presumption as to the validity of a tribal court 
order cannot stand on its own: it must be paired with the second concern noted above and then 
placed in a proper context. The dynamic set up of the Proposed Rule is no different from any other 
exercise of comity by a state court in any other jurisdiction, including Minnesota. What the 
Committee describes as “specific and limited criteria” which a court could apply to determine the 
recognition of a tribal court order are nearly identical to those criteria contained in the Uniform 
Foreign Country Money-Judgments Recognition Act, M.S.A.$ 548.35, Subd.4 (l-6). The 
Committee’s recommendation contains an implicit suggestion that tribal court orders must be held 
to a higher standard than those of other jurisdictions. Without analyzing those criteria, the 
Committee intimates that they are insufficient. The recommendation overlooks that the Proposed 
Rule gives the receiving court the opportunity to determine if the sending court has given the 
defendant the rights protected by the Indian Civil Rights Act, 25 U.S.C. 1301, et seq. 
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Frederick Grittner 
Clerk of Appellate Courts 
October 15,2002 
Page 3 

The most critical need for the Proposed Rule and the most direct benefit to come from the 
Proposed Rule is Section B(2) regarding emergency orders issued by tribal courts, The testimony 
before the Committee was replete with instances of orders, as was the Petition, Page 5, designed to 
protect children or families that were not enforced simply because they were tribal court orders. 
Whether or not one agrees with the propriety of the exercise of a tribe’s sovereign powers, the fact 
of the matter is that the only limitations on that exercise is the Indian Civil Rights Act, and just as 
importantly, tribal law limitations. Minnesota law already allows a police officer to take an action 

’ to protect a child about whom the officer has formed a reasonable belief is in danger. M.S.A. 5 
260.175. Even children residing on, but temporarily off their own reservation, are addressed in that 
statute. Yet, a certified order from a tribal court with full findings and conclusions demonstrating 
that the child is in need of protection is typically not enforced. As the Petition noted, as well as the 
testimony before the Committee, tribal children are immediately endangered by such refusals. The 
imbalance in this equation should be obvious. A rule from the Supreme Court making a simple 
filing or registration requirement with the clerk of court of the receiving county should be sufficient 
for all purposes when the lives and safety of tribal children may be in the balance. 

Last, the Committee seemed to misunderstand Section C( 1) of the Proposed Rule that would 
require that “. . . federal law and not this Rule shall govern the manner in which full faith and credit 
is given . . .” Petition, Appendix A, Page A-2. The Committee recommendation suggested that in 
those circumstances “. . . the procedures of the federal law would govern.” Committee 
Recommendation, emphasis added. The Forum is not clear on why it would be of any concern were 
it in the manner of the Proposed Rule or as described by the Committee Recommendation. 
However, most of the federal statutes requiring full faith and credit do not contain explicit 
procedures to carry out the mandate of the federal statute. Cf Indian Child Welfare Act and Full 
Faith and Credit for Child Support Orders. See also, 18 U.S.C. 6 2265 (The Violence Against 
Women Act (VAWA)); 25 U.S.C. $1725(g) (The Maine Indian Claims Settlement Act); 25 U.S.C. 
5 2207 (The Indian Land Consolidation Act; 25 U.S.C. $ 3106 (The National Indian Forest 
Resources Managment Act); and 25 U.S.C. 6 3713 (American Indian Agricultural Resources 
Management Act). Why a rule from this Court reminding the courts of this state of those federal 
statutes mandating full faith and credit should cause some discomfort or offend sensibilities is 
perplexing. ’ 

‘As noted in the Petition and in extensive testimony before the Committee, even the 
simple directives of ICWA or VAWA are frequently not followed relative to the enforcement of 
tribal court orders. The intended beneficiaries of those orders are thus left to languish without 
protection. 



Frederick Grittner 
Clerk of Appellate Courts 
October 15,2002 
Page 4 

We note that the Committee acknowledged a need for some action by the State to address 
the severe inadequacies that now exist. We fully appreciate the difficulty of the task before the 
Committee, but we do not believe the Court should rely on the mere generalities of the 
Recommendation. We again petition this Court to adopt this rule of procedure for the recognition 
of tribal court orders and judgments. 

B 

Community Tribal Court 
Lower Sioux Community in Minnesota Tribal Court 



OFFICE OF 
APPELLATECONTS 

OCT 1 5 2002 

Request to Be Heard FILED 
TO: Frederick Grittner, Clerk of the Appellate Courts 

RE: State of Minnesota in Supreme Court, CX-89-1863, October 29,2002 
Hearing to Consider Peition for Adoption of a Rule of Procedure for the 
Recognition of Tribal Court Orders and Judgments 

The following persons, members of the Citizens for Lawful Government, 
request time to be heard, on their individual behalf and as members of the 
Citizens for Lawful Government: 

1. Laura Guthrie, resident (non-enrolled) of the White Earth Reservation 
2. Leonard Roy, resident of White Earth, enrolled member 
3. Ken Pearson, non-enrolled, resident on the White Earth Reservation; 

President of the Citizens for Lawful Government 
4. Ed Peterson, human rights worker and Minnesota lawyer, Detroit Lakes 

on Minnesota Constitution, statutes; tribal constitution, equal protection 
and human rights issues, and a member of Citizens for Lawful Goverment 

5. Clarence Roy, enrolled member of White Earth from Moorhead, and 
member of the Citizens for Lawful Government 

6. Marvin Manypenny, resident and enrolled member of White Earth, 
member of Citizens for Lawful Government 

Please reserve our time and 14 copies of materials submitted for consideration 
are enclosed. 

Sincerely, 

For and on behalf of 
the listed members of 
Citizens for Lawful 
Government 



Ed Peterson 

P.O. Box 282 
Detroit Lakes, MN 56502 
Oct. 14,2002 

To: Frederick Grittner, Clerk of the Appellate Court 
Re: State of Minnesota in the Supreme Court CX-89-1863, October 29,2002, Hearing to 
Consider Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court 
Orders and Judgments 

I would like to speak three to five minutes on equal protection and human rights issues 
under the iWnnesota Constitution, U.S. Constitution and tribal constitution in regard to 
issues researched pertinent to the above forum, and speak on Jacobson v. United States, the 
1905 U.S. Supreme Court case, Robertson v. Baldwin, 165 U.S. 275 (1897) and Article XIII 
of the Revised Constitution and By-laws of the Minnesota Chippewa Tribe as they relate to 
these issues. 

Thank you. 
Sincerely, 
f&J (g-J& 
Ed Peterson 7 
Mn. Atty. Reg. 130370 



. i 

REVISED CONSTITUTION AND BYLAWS 
.OFTHE, 

MINNESOTA CHIPPEWA TRIBE, MINNESOTA 

/.- 
..,,,. *-----. PREAMBLE 

<.” 
.I’ 

We, the Minnesota Chippewa Tribe, consisting of the Chippewa Indians of the White Earth, 
Leech Lake, Fond du Lac, Bois Forte (Nett Lake), and Grand Portage Reservations and the 
Nonremoval Mille Lac Band of Chippewa Indians, in order to form a representative 
Chippewa tribal organization, maintain and establish justice for our Tribe, and to conserve 
and develop our tribal resources and common property; to promote the general welfare of 
ourselves and descendants, do establish and adopt this constitution for the Chippewa Indians 
of Minnesota in accordance with such privilege granted the Indians by the United States 
under existing law. ..’ .- 

- VW_. . 

. 
.a* 

*‘--- . ,,*’ 
,J” ARTICLE I l ORGANIZATION AND PURPOSE 

c 
June 18, 1934 (48 Stat. 984), as amended. \t 
Section 1. TheMinnesota Chippewa Tribe is hereby organized under Section 16 of the Act Q 

~c&#----“~“-- 
_..-.* 

I 
-------.~, 
Sec.. 2; The name of this tribal organizat&Fmn%esota Chippewa Tribe.” 

Sec. 3. The purpose and function of this organization shall be to conserve and develop tribal 
resources and to promote the conservation and ‘development of individual Indian trust 
property; to promote the general welfare of the members of the Tribe; to preserve and 
maintain justice for its members and oth,erwise exercise all powers granted and provided the 
Indians, and take advantage of the privileges afforded by the Act of June 18, 1934 (-18 Stat. 
944) and acts amendatory thereof or supplemental thereto, and all the purposes expressed in 

*the pteqmbie hereof. 

c 

Sec. 4. The Tribe sh,all cooperate with the United States in its program of economic,and 
‘social development of the Tribe or in any matters tending. to promote the welfare of the 
MinneSOtcl Chippewa Tribe of Indians. ., 

, . 



ARTICLE II l MEMBERSHIP 

Section 1. The’membership of the Minnesota Chippewa Tribe shall consist of the following: 
., ,, 

(a) Basic Membership Roll, All persons of Minnesota Chippewa Indian blood whose names 
appear on the annuity roll of April 14, 1941, prepared pursuant to the Treaty with said 
Indians as en,acted by Congress in the Act of January 14, 1889 (25 Stat, 642) and Acts 
amendatory thereof, an’d as corrected by the fribal Executive Committee and ratified by 
the Tribal Delegates, which roll shall be known as the basic membership roll of the Tribe. 

(b) All children of Minnesota Chippewa Indian blood born between April 14,1941, the date of 
the annuity roll, and July 3, 1961, the date of approval of the membership ordinance by 
the Area Director, to a parent or parents, either or both of whose names appear on the 
basic membership role, provided an application for enrollment was filed with the 
Secretary of the Tribal Delegates by July 4, 1962, one year after the date of approval of 
the ordinance by the Area Director. 

(c) All children of at least one quarter (l/4) degree Minnesota,Chippewa,,lndian blood born, 
after July 3,1961, to a member, provided that an application for enrollment was or is filed 
with the Secretary of the Tribal Delegates or the rribal Executive Committee within one . 
year after the date of birth of such children. 

Sec. 2. No person born after July 3, 1961, shall be eligible for enrollment if enrolled as a 
member of another tribe, or if not an Amertcan cttizen. 

< 

. 

Sec. 3 Any person of Minnesota Chippewa Indian blood who meets the membership 
requirements of the Tribe, but who because of an error has not been enrolled, may be 
admitted to membership in the Minnesota Chippewa bribe by adoption, if such adoption is 
approved by the Tribal Executive Committee, and shall have full membership privileges 
from the date the adoption is approved. 

Sec. 4. Any person who has been rejected for enrollment as a member of the Minnesota 
Chippewa Tribe shall have the right of appeal within sixty days from the date of written 
notice of rejection to the Secretary of the Interior from the decision of the Tribal Executive 
Committee and the decision of the Secretary of Interior shall be final. 

Sec. 5:Nothing contained in this article shall be construed to deprive any descendant of a 
Minnesota Chippewa Indian of the right to participate in any benefits derived from claims 
against the U.S. Government when awards are made for and on behalf and for the benefit of 
descendants of members of said tribe. 

ARTICLE Ill - GOVERNING BODY 

The ‘governing bodi’es of the Minnesota Chippewa Tribe shall be the Tribal Executive 
Committee and the Reservation Business Committees of the White Earth, Leech Lake, Fond 
du Lac, Bois Forte (Nett Lake), and,Crand Portage Heservations, and the Nonremoval Mifle ’ 
Lac Band of Chippewa Indians, hereinafter referred to as the six (6).Reservations. 

Section 1. Tribal Executive Committee. The Tribal Executive Committee shall be composed 
of the Chairman and Secretary-Treasurer of each of the six ‘(6) Reservation Business 
Committees elected in accordance with Article IV. The fribal Executive Committee shall, at 
its first meeting, select from within the group a President, a Vice-President; a Secretary, and . 

‘a Treasurer who shall continue in office for the period of two (2) years or until their 
successors are elected and ‘seated. 

Sec. 2. Kesertiation Business Committee, Each of the six (6) Reservations shall elect a, 

L 

Kebervdtton Business Committee composed of not more than five (5.) memberslnor less than 
three (3) members; The Reservation Business Commrttee shall be composed of a Chairman, 
Secretary- freasurer, and one (l), two (21, or three (J) Cotimltteemen. The candidates shall . 

. ,file ior therr respective offices and shall hold their office during the term”for which they’were 
elected or un’trI their successors are elected and seated. I . ~ 

‘. 



ARTICLE IV. TRIEJL ELECT,lONS 

+ect!7Pi3ield on the six 
ordinance to be 

(a) All members of the tribe, eighteen (18) years’of age or over, shall tiave the right to vote a 
all elections held within the reservation of their enrollment. 1/ 

for absentee ballots and secret ballot voting. 

----“--- 

,/J’ 

(c) Each Reservation Business Committee shall be the sole judge of the qualifications of its’ 
voters. 

(d) The precincts, polling places, election boards, time for opening and closing the polls, 
canvassing the vote and all pertinent details shall be clearly described in the ordinance, 

Sec. 2. Candidates. $9 candidate for, Chairman, Secretary-Treasurer and Committeeman 
must be an enrolled member of the Tribe and reside on the reservation of his enrollment, No 
member of the Tribe shall be eligible to hold office, either as a Committeeman or Officer, 
until he or she has reached his or her twenty-first (21) birthday on or before the date of 
election. 2/ 

Sec. 3 Term of Office. 

(a) The first election of the Reservation Business Committee for the six (6) Reservations shall 
be called and held within ninety (90) days after the date on which these amendments 
became effective in accordance with Sectton 1, of this Article. 

(b) For the purpose of the first election, the Chairman and one (1) Committeeman shall be 
elected for a four-year term. The Secretary- Treasurer and any remaining Committeemen 
shall be elected for a two-year term. Thereafter, the term of office for officers and 
committeemen shall be four (4) years. For the purpose of the first election, the 
Committeeman receiving the greatest number of votes shall be elected for a four-year 
,term. 

ARTICLE V -AUTHORITIES OF THE TRIBAL EXECUTIVE COMMITTEE 

Section ‘I. The Tribal Executive Committee shall, in accordance with applicable laws or 
regulations of the Department of the Interior, have.the following powers: 

(a) To employ legal counsel for the protection and advancement of the rights of the 
Minnesota Chippewa Tribe; the choice of counsel and fixing of fees to be subject to the 
approval of the Secretary of the Interior, or his authorized representative. 

(b) To prevent any sate, disposition, lease or encumbrance of tribal lands, interest in lands, 
or other assets including minerals, gas and 011. 

(c) To advise with the Secretary of the Interior with regard to all appropriation estimates or 
Federal projects for the benefit of the Minnesota Chippewa Tribe, except where such 
appropriation estimates or projects are for the benefit of indiyidual Reservations,, 

i/ As amended per Amendment I, approved by Secretary of Interior 11/6/72. 
. , 

21 As amended Per Amendment II, approved by Secretary of Interior ;1/6/72.’ 
, 
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(d) To administer any funds within the control of the Tribe; to make expenditures from tribal 
funds for salaries, expenses of trrbal officials, employment or other tribal purposes, The 
Tribal Executtve Committee shall apportion all funds within its control to the various 
Reservations excepting funds necessary to support the authorized costs of the Tribal 
Executive Committee. All expenditures of trrbal funds, .under the control of the Tribal 
Executtve Committee, shall be rn accordance with a budget, duly approved by resolution 
in legal sesston, and the amounts so expended shall be a matter of public record at all 
reasonable times. The Tribal Executive Committee shall prepare annual budgets, 
requesting advancements to the control of the Tribe of any money deposited to the credit 
of the Tribe rn the United States Treasury, subject to the approval of the Secretary of the 
Interior or his authorized representative. 

(e) To consult, negotiate, contract and conclude agreements on behalf of the Minnesota 
Chippewa Tribe with Federal, State and local governments or private persons or 
organtzations on all matters within the powers of the fribal Executive Committee, except 
as provided in the Rowers of the Reservation Business Committee. 

(f) Except for those powers hereinafter granted to the Reservation Business Committees, the 
Tribal Executive Committee shall be authorized to manage, lease, permit, or otherwise 
deaf with tribal lands, interests in lands or other tribal assets; to engage in any business 
that will further the economic well being of members of the Tribe; to borrow money from 
the Federal Government or other sources and to direct the use of such funds for 
productive purposes, or to loan the money thus borrowed to Business Committees of the 
Reservations and to pledge or asslgn chattel or Income, due or to become due, subject 
only to the approval of the Secretary of the lntertor or his authorized representattve, when 
required by Federal law or regulations. 

(g) The Tribal Executive Committee may by ordinance, subject to the review of the Secretary 
of the Interior, levy licenses or fees on non-members or non-tribal organirattons doing 
business on two or more Reservattons. 

(h) To recognize any community organizations, associations or committees open to members 
of the several Reservations and to approve such organtzattons, subject to the provision 
that no such organizations, dssocldt1ons, or commlttees may assume any authority 
granted to the Tribal Executive CommIttee or to the Keservatton Bustness Committees, 

(i) To delegate to committees, officers, emplo.yees or cooperative associations any of the 
foregotng authorities, reservtng the-right to review any action taken by virtue of such 
delegated authortties. 

ARTICLE Vi, -AUTHORITIES OF THg RESERVATION E3USlNESS COMMITTEES 

Section 1. Each of the Reservation Business Committees shall, in accordance with applicable 
laws or regulations of the Department of the Interior, have the following powers: 

(a) To advise with the Secretary of the Interior with regard to all appropriation estimates on 
Federal projects for the beneilt oi its Keservatron. 

(b) To administer any, funds wtthln the control of the Keservation; to make expenditures from 
Reservation funds for salaries, expenses Of Reservation officials, employment or other 
Reservation purposes. All expenditures Of Keservatlon funds under the control of the 
Reservation Busmess Committees shall be accordance with a budget, duly approved by 
resolution in legal session, and the amounts SO expended shall be a matter of public 
record at all reasonable times. The Buslnes5 CommIttees shall pre 

requestrng advancements to the control ot the Keservatron of tri 6 
are an’nual budgets 

al funds under the 
control or the Tribal Executive Committee. 

. 
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c (cl To consult, n’egociace and contract and conclude agreements on behalf of its respective 
Reservacron wrth Federal, State and local governments or private persons or 
organrzatrons on all matters within the power of the Reservation ‘Business Committee, 
provtded that no such agreements or contracts shall directly affect any other Reservation 
or the Tribal Executrve CommIttee without thecr consent. ‘The Business Committees shall 
be authorized CO manage, lease, permit or ocherwtse deal with tribal lands, interests in 
lands or other tribal assets, when authorized co do so by the Tribal Executive Committee 
but no such authorization shall be necessary in the case of lands or assets owned 
exclusively by the Reservation, To engage In any business that will further the economic 
well being of members of the Reservation; co borrow money from the Federal 
Government or other sources and CO direct the use of such funds for productive purposes 
or to loan the money thus borrowed co members of the Reservation and CO pledge or 
assign Reservation chattel or income due or to become due, subject only Co the approval of 
the Secretary of the Interior or his authorized representative when required by Federal 
law and regulations. The Reservation Business Committee may also, with the consent of 
the Tribal Executive Committee, pledge or assign tribal chattel or income. 

.(d) The Reservation Business Committee may by ordinance, subject to the review of the 
Secretary of the interior, levy !icenses or iees on non-members or non-tribal organizations 
doing business solely within their respecttve Keservatcons. A Reservation Business 
Committee may recognize any commumty organczatcon, association or commlttee open to 
members of the Reservation or located wtchtn the Reservation and approve such 
organtzation, subject Co the provision that no such organczacion, association or committee 
may assume any authority granted to the Keservatcon Busmess Commtctee or to the 
Tribal Executive Committee. 

(I 
(e) To delegate to committees, officers, employees or cooperatrve associations any of the 

foregotng authorities, reserving the rrght co revtew any actron taken by virtue of such 
delegated authorrties. 

(f) The powers hereforeto granted to the bands by the charters issued by the Tribal Executive 
Commrttee are hereby superceded by thrs Artrcle and sard charters will no longer be 
recognrfed for any purposes. 

ARTICLE VII - DURATION OF TRIBAL CONSTITUTION 

Section I, The period of duration of this trtbal consctcutcon shall be perpetual or until revoked 
by lawful means as provided in the Act of June 10, 1’334 (48 Stat. 984), as amended. 

ARTICLE VII!. MAJORITY VOTE 

Section 1. AC all elections held under this constitution, the majority of eligible votes cast shall 
rule, unless otherwise provided by an Act of Congress. 

ARTICLE IX. BONDING OF TRIBAL OFFICIALS 

Seocion I. The Tribal Executive Committee and the Reservation Business Committees, 
respectively, shall require all persons, charged by the ‘Tribe or Reservation with 
responsibility for the.custody of any of its funds or property, to give bond for the faithful 
periormdnce of his.orricial duties. Such bond shall be furnrshed by a responsible bonding 
companyand shall be acceptable to the beneficiary thereof and the Secretary of the Interior 
or his authorized representative, and the cost thereof shall be paid by the beneficiary. 
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ARTICLE X -VACANCIES AND REMOVAL 

, 

Section 1. Any vacancy in the Tribal Executive Committee shall be filled by the Indians from 
the Reservatron on which the vacancy occurs by election under rules prescribed by the Tribal 
Execuuve Commrttee. During the lnterrm, the Reservatton Business Committee shall be 
empowered to select a temporary Tribal Executive Committee member to represent the 
Reservatron until such time as the election hereon ‘provided for has been held and the 
successful candidate elected and seated. 

Sec. 2. The Reservation Business Committee by a two-thirds (2/3) vote of its members shall 
remove any officer or member of the Committee for the following causes: 

(a) Malfeasance in the handling of tribal affairs. 

(b) Dereliction or neglect of duty. 

(c) Unexcused failure to attend two regular meetings in succession. 

(d) Conviition of a felony in any county, State or Federal court while serving on the 
Reservation Business Committee. 

, 

(e) Refusal to comply with any provisions of the Constitution and Bylaws of the Tribe. 

The removal shall be in accordance with the procedures set forth in Section 3 of this Article. 

Sec. 3. Any mernber of the Reservation from which the Reservation Business Committee 
member is elected may preier charges by wrrtten notrce supported by the signatures of no 
less than 20 percent of the resident eligrble voters of satd Reservation, stating any of the 
causes for removal set iorth in Section 2 or this Article, against any member or members of 
the respective Reservatron Business Commtttee. The notice must be submitted to the 
Business Committee, The Reservation Busmess Committee shall consider such notice and 
take the iollowing action: 

(a) The Reservation Business C0mmitte.e wrthrn fifteen (15) days after receipt of the notice or 
charges shall in wrrting notify the accused of the charges brought against him and set a 
date ior a hearing. If the Reservation Bustness Committee deems the accused has failed 
to.answer charges’ to its satisfaction or falls to appear at the appointed time, the 
Reservation Business Committee may remove as provided in Section 2 or it may schedule 
a recall election which shall be held within thirty (30) days after the date set for the 
hearing. In etcher event, the actron of the Reservation, Business Committee or the 
outcome of the recall electron shall be final. 

(b) All such hearingsof the Reservation business Committee shall be held in accordance with , 
the provi$ions of this Article and shall be open to the members of the Reservation, Notices 
of such hearrngs shall be duly posted at least five (5) days prior to the hearing, 

(c) The accused shall be given opporrunrty to tall witnesses and present evidence in his 
behalf. 

Sec. 4. When the Tribal Executive Committee finds any of its members guilty of any of the 
causes for removal from office as listed In Sectron 2 of this Articfe, it shall in writing censor 
the’Tribdf Executive Committee member. The Tribal Executive Committee shall present its 
wrrtten censure to the Reservation EIusrness Commrttee from which the Tribal Executive ,, 
Committee member IS elected. The Reservation t3usiness Committee shall thereupon 
consider such censure in the manner prescribed in Section 3 of this Article. 

Sec. S. In the event,the Reservation Business Committee fails to act as provided in Sections 3 . 

.c 
and 4 or this Artrcle, the Reservation membership may, by petrtion supported by the 
srgnatures of no less than 20 percent of the eligrble resident voters, a peal to the Secretary of 
the Interror.. l,f the Secretary deems the charges substantial, he shal call an election for the P 
purpose oi placing the matter before the Reservatron electorate for their final decision. 



ARTICLE XI. RATIFICATION 

Section 1. This constitution and the bylaws shall not become operative until ratified at a 
specral electton by a majority vote of the adult members of the Minnesota Chippewa Tribe, 
voting at a special electron called by the Secretary of the Interior, provrded that at least 30 
percent of those entrtled to vote shall vote, and until it has been approved by the Secretary of 
the Interior. 

ARTICLE XII -AMENDMENT 

Section 1. This constitution may be revoked by Act of Congress or amended or revoked by a 
mafority vote of the qualified voters of the Tribe voting at an election called for that purpose 
by the Secretary of the Interior if at least 30 percent of those entttled to vote shall vote, No 
amendment shall be effective until approved by the Secretary of the Interior. It shall be the 
duty of the Secretary to call an election when requested by two-thirds of the Tribal Executive 
Committee. 

ARTICLE XIII l RIGHTS OF MEMBERS 

All members of the Minnesota Chippewa Tribe shall be accorded by the governing body 
equal rights, equal protection, and equal opportunrties to participate in the economic 
resources and activities of the Tribe, and no member shall be denied any of the constitutional 
rights or guarantees enjoyed by other citizens of the United States, including but not limited 
to freedom of religion and conscience, freedom of speech, the right to orderly association or 
assembly, the right to petrtion for action or the redress of grievances, and due process of law. 

ARTICLE XIV - REFERENDUM 

Section 1. The Tribal Executive Committee, upon receipt of a petition signed by 20 percent 
of the resident voters of the Minnesota Chippewa Tribe, or by an affirmatrve vote of eight (8) 
members of the Tribal Executive CommIttee, shall submn. any enacted or proposed 
resolution or ordinance of the Tribal Executrve Committee to a referendum of the eligible 
voters oi the Minnesota Chippewa Tribe. The maforrty of the votes cast in such referendum 
shall be conclusrve and binding on the Tribal Executive Committee, The Tribal Executive 
Committee shall call such referendum and prescrrbe the manner of conducting the vote, 

Sec. 2. The Reservation Business Committee, upon receipt of a petition signed by 20 percent 
oi the resident voters of the Reservation, or by an affirmative vote of a majority of the 
members of the Reservation Business Committee, shall submit any enacted or proposed 
resolution or ordinance of the Reservation Busmess Committee to a referendum of the 
eligible voters of the Reservation. The mafortty of the votes cast in such referendum shall be 
conclusive and binding on the Reservation Business Committee. The Reservation Business 
Committee shall call such referendum and prescribe the manner of conducting the vote. 

ARTICLE XV -MANNER OF REVIEW 

Section 1. Any resolution or ordinance ena,cted by the Tribal Executive Committee, which by 
the terms of this Constitution and Bylaws IS subject to review by the Secretary of the Interior 
or his authorized representative, shah be presented to the Superintendent or officer i; 
charge of the Reservation who shall wrthin ten (IO) days after its recerpt by him approve or 
disapprove the resolutron or ordinance. 

lf the Superintenden,t or officer in charge shall approve any ordinance or resolution it shall 
thereupon become erfecttve, but the Supermtendent or officer in charge shall transmit a copy 
of the same, bearing his endorsement, to the Secretary of the Interior who may wrthin,ninety 
(90) days irom the date of approval, rescind the ordinance or resolution for any cause by 
notliylng the Tribal Executive CommIttee. 



If the Superintendent or officer in charge shall refuse to approve any resolution or ordinance 
subtect to review wtthin ten (lo] days after its recetpt by him he shall advtse the Tribal 

! 
Executcve CommIttee of his reasons thereior tnwrttmg. If these reasons are deemed by the 
Tribal Executive Committee to be insufficient, it may, by a majority vote, refer the ordinance 
or resolution to the Secretary of the Interior, who may, within ninety (90) days from the date 
of IN reierral, approve or reject the same In wrrttng, whereupon the said ordinance or 
resolutton shall be in effect or rejected accordingly. 

Sec. 2. Any resolution or ordinance enacted by the Reservation Business Committee, which 
by the terms of this Constitution and Bylaws is subjected to review by the Secretary of the 
tnterior or his authorized representattve, shall be governed by the procedures set forth in 
Section 1 of this Article, 

Sec. 3. Any resolution or ordinance enacted by the Reservation Business Committee, which 
by the terms of this Constitution and Bylaws is subject to approval by the Tribal Executive 
Committee, shall within ten (IO) days of its enactment be presented to the Tribal Executive 
Committee. The Tribal Executive CommIttee shall at its next regular or special meeting, 
approve or disapprove such resolution or ordinance. 

Upon approval or disapproval by the Tribal Executive Committee of any resolution or 
ordinance submitted by a Reservation Eustness Committee, it shall advise the Reservation 
8usiness Committee within ten (101 days, in wrtting, of the action taken. In the event of 
disapproval the Tribal Executive Committee shall advise the Reservation Business 

.,, Committee, at that time, of its reasons theretor. 

BY LAWS 

ARTICLE I - DUTIES OF THE OFFICERS OF THE TRIBAL EXECUTIVE COMMITTEE 

Section 1. The President of the Tribal Executtve Commtttee shall: 

(a) Preside at all regular and special meetings of the Tribal Executive Committee and at any 
meeting of the Minnesota Chippewa Tribe in general counctl. 

(b) Assume responstbility for the implementation of and resolutions and ordinances of the 
Tribal Executtve Committee. 

(c) Sign, with the Secretary of the Tribal Executive Committee, on behalf of the Tribe all 
oiiictal papers when authorized to do so. 

(d) Assume general supervision of all officers, employees and committees of the Tribal 
Executtve Committee and, as delegated, take direct responsibitity for the satisfactory 
periormance oi such officers, employees and committees. 

(e) Prepare d report of negotiations, important communications and other activities of the 
Trtbdl Executtve CommIttee and shall make this report at each regular meeting of the 
Tribdl Executtve Committee. He shall include in.this report all matters of importance to 
the Tribe, and In no way shall he act for the Trtbe unless specifically authorized to do so. 

I 

L 

(I) Have general management of the business acttvittes of the Tribal Executive Committee. 
He shall not act on matters binding the Tribe until the Tribal Executive Commtttee has 
deliberated and enacted appropriate resolutton, or unless wrrtten delegation of authority 
hdS been granted. 

(go Not vote in meetings of the Tribal Executive Committee except in the case of a tie. 



: 
Sec. 2. In the absence or disability of the Prestdent, the Vice-President shall preside. When 
so presiding, he,shall have all rights, prtvileges and duties as set forth under duties of the 
President, as well as the responslbrlity of the President. 

Sec. 3. The Secretary of the Tribal.Executive Committee shall: 

(a) Keep’s complete record of the meetings of the Tribal Executije Committee and shall 
maintain such records at the headquarters of the Tribe. 

(b) Sign, with the President of the Tribal Executive Committee, all official papers as provided 
in Section 1 (c) of this Article. 

(c) Be the custodian of all property of the Tribe. 

(d) Keep a complete record of all business of the Tribal Executive Committee. Make and 
submit a complete and detailed report of the,current year’s business and shall submit 
such other reports as shall be required by the Tribal Executive Committee. 

(e) Serve all notices required for meetings and electrons. 

(f) Perform such other duties as may be required of him by the Tribal Executive Committee. 

Sec. 4, The Treasurer of the Tribal Executive Committee shall: 

(a) Receive all funds of the Tribe entrusted to It, deposit same in a depository selected by the 
Tribal Executive Committee, and disburse such trtbal funds only on vouchers signed by 
the Prestdent and Secretary. 

(b) Keep and maintain, open to inspectIon bv members of the Tribe or representatives of the 
Secretary of the Intertor, at all reasonable times, adequate and correct accounts of the 
properties and business transacttons of the frtbe. 

(c) Make a monthly report and account for all transactions involving the d,isbursement, 
collection or obligatron of tribal funds. He shall present such financial repor.ts to the 
Tribal Executive Committee at each of its regular meetings. 

Set: 5. Duties and functions of all appointive committees, officers, and employees of the 
Tribal Executive Committee,shall be clearly defined by resolution of the.Tribal Executive 
Committee. 

ARTICLE II l TRIEAL EXECUTIVE COMMITTEE MEETINGS 

Section I. Regular meetings of the Tribal Executive Committee shall be held once in every 3 
months beginntng on the second Monday in July of each year and on such other days of any 
month as may be designated for that purpose. 

Sec. 2. Notice shall be given bv the Secretary of the fribal Executive Committee of the date 
and place of all meetings by matling a notice thereof to the members of the Tribal Executive 
CommIttee not less than 15 days preceding the date of the meeting. 

Sec. 3. The President shatl call a special meeting of the Tribal Executive Committee upon a 
written request of at least one-third of the rribal Executive Committee:The Presiden.t shall 
also call d special meeting of the Tribal Executive Committee when matters of special 
importance pertatning to the Tribe arlse for which he deems advisable the said Committee 
should meet: 

.’ 

L 
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. 



Sec. 4. In case of special meetings designated for emergency matters pertaining to the Tribe, 
or those of special importance warranting immediate action of said Tribe, the President of 
the Tribal Executive Committee may waive the 15-day clause provided in Section 2 of this 
Article. 

Sec. 5. Seven members of the Tribal Executive Committee shall constitute a quorum, and 
Roberts’ Rule shall govern its meetings, Except as provided in said Rules, no business shall 
be transacted unless a quorum IS present. 

Sec. 6. The order of business at any meeting so far as possible shall be: 

(a) Call to order by the presiding officer. 

(b) Invocation. 

(c) Roll call. 

(d) Reading and disposal of the minutes of the last meeting, 

(e) Reports of committees and officers. 

(f) Unfinished business. 

(g) New business. 

(h) Adjournment. 

ARTICLE Ill - INSTALLATION OF TRIBAL EXECUTIVE COMMITTEE MEMBERS 

Section 1. New members of the Tribal Executtve Committee who have been duly elected by 
the respective Reservations shall be installed at the first regular meeting of the Tribal 
Executive Committee following election of the committee members, upon subscribing to the 
following oath: 

,# 
1, do hereby solemnly swear (or affirm) that I shall preserve, support and 
protect the Constitution of the United States and the Constitution of the Minnesota 
Chippewa Tribe, and execute my duties as a member .of the Tribal Executive 
Committee to the best of my ability, so help me God.” 

ARTICLE IV - AMENDMENTS 

Section 1. These bylaws may be amended in the same manner as the Constitution. 

ARTICLE V l MISCELLANEOUS 

Section 1, The fiscal year of the Minnesota Chippewa Tribe shall begin on July 1 of each 
year. . 

. . 

, 
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Section 2. The books and records of the Minnesota Chippewa Tribe shall be audited at least 
once edch year by a competent auditor employed by the fribal Executive Committee, and at 
such times as the, Tribal Executive CommIttee or the Secretary of the interior or his 
authorized representative may direct. Copies of audit reports shall be furnished the Bureau 
of Indian Affairs. 



1 c- ARTICLE Vl . RESERVATION BUSlNESS COMMITTEE BYLAWS 

Section 1. The Reservation Business Committee shall by ordinance adopt bylaws to govern 
the duties of its officers and Committee members and its meetings. 

Section 2, Duties and functions of all appointive committees, officers, and employees of the 
Reservation Business Committee shall be clearly defined by resolution of the Reservation 
Business Committee. 

c 

c 

CERTIFICATION OF ADOPTION 

Pursuant to an order approved September 12, 1963, by the Assistant Secretary of the 
Interior, the Revised Constitution and Bylaws of the Minnesota Chippewa Tribe was 
submitted for ratification to the qualified voters of the reservations, and was on November 
23, 1963, duly adopted by a vote of 1,761 for, and 1,295 against, in an election in which at 
least 30 percent of those entitled to vote cast their ballots in accordance with Section 16 of the 
Indian Reorganization Act of June 18,1934 (48 Stat. 984), as amended by the Act of June 15, 
1935 (49 Stat. 378). 

(sgd) Allen Wilson, President 
Tribal Executive Committee 

(sgd) Peter OuFault, Secretary 
Tribal Executive Committee 

(sgd]‘H.P. Mittelholtz, Superintendent 
Minnesota Agency 

APPROVAL 

1, John A. Carver, Jr., Assistant Secretary of the Interior of the United States of America, by 
virtue of the authority granted me by the Act of I une 18, 1934 (48 Stat. 984), as amended, do 
her&y approve the’attached Revised Constitution and bylaws of the Minnesota Chippewa 
Tribe, Minnesota. 

John A. Carver, Jr., 
Assistant Secretary of the Interior 

(5bAL) 
Washington, D.C. 

Date: March 3, 1964 
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Memorandum * ATTACHMENT 6 I 
w 

TO: Associate Solicitor, P n 
Attn: David Etheridge 

From: Field Solicitor, Twin Cities, Minnesota ', 

Subject: Petition for Reassumption of Jurisdiction under 
the Indian Child Welfare Act of 1978, P.L. 
95-608--White Earth Band of Chippewa Indians 

** l . 

The White Earth Band of Chippewa Indians, one Of the 
constituent bands of the Minne%ota Chippewa Tribe, has 
submitted a petition to reassume exclusive child custody 
jurisdiction undkk 5108 of the Indian Child Welfare Act 
of 1978, 25 U.S,.C; §1918.' You have asked that we review 8 
the Detition for conformity to the requirements contained 
in 2% C.F.R. Part 13. -. . . . . . . . ,’ *. 
The petition shows careful preparation and contains all 
the information specified in 25 C.F.R. 513.11, However, 
we do not believe that the constitutional authority cited 
in the petition authorizes the White Earth Band-to regulate 
child custody, nor does any provision in the present Minnesota 
Chippewa Tribe Constitution provide such authority. 

As you’ know, the six constituent bands of the Minnesota 
ChiDDewa, Tribe all operate under the same constitution. 
The'bonstitution establishes as the tribal governing bodies 'a 
Tribal Executive Committee (hereinafter “TEC”) and six 
Reservation Business Committees (hereinafter "RBCs"). 
Plhite Earth, like the other constituent bands, has its own 
?3C. The constitution confeis certain powers on the 
TEC (article V) and on the RBCs (Article VI). 

The White' Zarth seassumption;et’ition ,cites Article I, 93 
of the constitution as authority for the exercise of 
child custody jurisdiction, That section reads: 



. 
-- 

granted and provided the Indians, and take advantage I- 
of the privileqes afforded by the Act of June 18, 1934, 
(48 Stat, 984) ' and acts amendatory thereof or supplemental’ 
thereto, and all the purposes expressed in the preamble .*. 
hereof. 

The relevant portion of this section is apparently the language 
reading “to Treserve and maintain justice for its members,” :. 
since Resolution 42-80 (January 18, 1980), in which the 
White Earth RX purports to create a Children’s Court to . : -L 
exercise child custody jurisdiction under the Indian n 
Child Welfare Act, cites this constitutional language 
as authority, 

'. The basic pioblem is that the tit d ‘language is found in ? 
. 

Article I of the coristitution, which sets out the purposes 
of the Minnesota Chippewa Tribe, and not in either Article V, 
which delegates certain powers to the T&C, or in Article VI, 
which does the same. for the RBCs. We believe that, to be 
effectively delegated, poweres inherent in the tribe as a whole 

, must be enumerated in the constitutional article or articles 
setting out the powers of the governing body. Cf. Quechan . 
Wibe of Indians vi Rowe, 531 F.2d 408 (9th Cirrl97! 
Astatement of purposesuch as that found in the'cited portion 
of Article I is not sufficient. 

Moreover, even if the TEC dnd/or RR-C were specifically 
empowered “to preserve and maintain justice for ., ,. . . 
/'fhe White Earth Band's7 members," we have serious doubts 

1. 

gs to whether such gengral language would authorize exercise 
of child custody jurisdiction. Where governmental action - : 

has the potantial to affect .pecple’s lives in an intimate 
and drastic way, as child custody jurisdiction does, the s 

sgfi 
i 

authority should be explicitly stated. w .I 

We conclude. that the Minnesota Chippewa Tribe must amend .* 
its constitution before it mdy %kercise child custody 
jurisdiction. The necessary amendment coul,d take many forms, 
but should include authorization for the T‘EC and/or RBC to 
promulgate child custody ordinances and set up a court with 
child custody jurisdiction. .a . 
Our views do not have any implications for the jurisdiction 

I 

of the White Earth Conservation Court; In an opinion dated 
. ; 

1977,.we stated that a broad interpretation . . Y, r 
(; 
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of Ejinnesota Chippewa Tribe Constitution Article V, 51(f) 
authorizing the 
VI, 51(c), 

TX to manage tribal assets, and of Article 
authorizing the RBC to manage tribal assets 

belonging exclusively to the particular reservation, was 
sufficient to support enactment of the White Earth Conservation 
Code. However, we also advised that a constitutional 
amendment providing more explicit authority was highly 
desirable. 

Here, no power has been delegated to the TEC or the Ri3C 
which could even arguably support regulation of child custody. 
It will be necessary, in our opinion, for the Minnesota 
Chippewa Tribe to amend its constitution, We will gladly 
give the Tribe any assistance they wish in drafting amendments. 
Meanwhile, we do not believe that the petition for reassumption 
should be accepted. ,, l . 

Sincerely yours, 

llariana R. Shulstad 
-For the Field Solicitor 

cc: MAO, BIA, ‘Attn: Social Services 
Regional Solicitor, Boston 
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BIA.IA.0708 ' ATTACHMENT 7 

4#!lmsm: 
To: Assistant Secretary--Indian Affairs 

From : Associate Solicitor, Division of Indian Affairs 
# 

Subject; Authority of the Tribal &xoc.utive Committee and the ,_ 
Reservation Bu$iness Committees of the Hinnesota -* 

. Chippewa Tribe to authorize tribal courts to adjudicate 
child custody cases 

; 
This responds to a” letter that-you-received and referred to me 
dated March 25, 1986, from’thc Fond’du Lac Reservation Business - 
committee urging the reversal-o,f a Twin Citfes Field Solicitor’s 
opinion dated June 10, 1980’. That opinion conclude,d that the 
Constitution of the Minnesota Chipgewa Tribe does net delegate to 
tribal officials the power to au,chorize tribal courts to adjudi- 
cate child custody cases. -i ; . I 
The Field Solicitor’s opinion was in the form of a memorandum to 
this office asserting that a petition for reassumption of 
jurisdiction under the Indian Child Welfare Act, 25 U.S,C, 
$p 1901 et se3., from the White Earth Band of Chiapcwa Indian; 
was defixentecause the’ const’itution of the Rfnnesoca Chipgewa 
Tribe does not authorize tribal officials to regulate child 
custody. Both the White Earth Band and the Fond du Lac Rand are 
constituent bands of, the Minnesota Chippewa Tribe. 

Although Article I, 5 3, 
the puqoses of the tribe 

of the constitution states that one of 
is 

for’ its’members”, 
‘to preoetve and maintain justic( 

the Field Solicitor concluded that such 
language did’riot delegate any authorky to adjudkate child * 
custody disputes to tribal officials in the absence of any 
language providing#such authority either in Article V, which 
delegates specific powers to the Tribal Executive Committee, 

* in Article VI, which enumerates the powers of the reservation 
or” 

business committees. The Field Solicitor took the positfon that 
the Tribe would need to amend its constitution in order to 
authorize tribal courts to adjudicate child custody matters, 
: *, 

. 4 ' 

‘* . . I 
. . ‘. . 
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This office reviewed the”Field Solicitor’s advice in 1980 and 
*- 

’ 
*i-nfCrr;leb the BIA that we agreed wi”E91 it.. On that basis, the 0r’A 
ir)formcd tha chairman o f the White EIarth Reservation Business 
Co;r.mittee that the Band’s petition would not be approved. At the 
request of the Deputy Assistant Secretary--Indian ‘Affairs, this 
office again reviewed the issue and concluded, in the attached 
memorandum dated September 30, 1980, that our previous advice was 
correct. We concluded that the intent of the constitution was to 
bratit powers through Articles V and VI rather than through 
Article I or the Preamble, We also concluded that, although the ’ 
Department should give great weight to a tribe’s interpretation 
of its own constitution , .the Department must #exercise its own 
judgment in deciding whether to approve a reassumption petition 
under 25 U.S.C. 5 1918, ‘.* .,. 

-. . 
. . 

We have reviewed thi aciuments of the ‘Zond du Lac Band C&ain@d ’ 
in both-its March..25,;.1994 ..letter and its MarchoUr 1986 briefing 
memo and agai’n‘con’clu’de Chit the Constitution of the MinnESOfa 
Chippewa Tribe must be amended before the Tribal Executive 
Ccmiittee”or any of the ;Tribe’s reservation business Committees 
may authorize a tribal,,#coqrt .to adjudicate chfld custody matters. 
Each df ‘the ‘Banh”q, ‘argumen,ts ‘is’. djscu?sed below, “. ,: , - 

: ,’ , “.. .’ . 
l . . 7, ..; .-... ‘. { -.. ..c’ 

The ?qnd ‘c3t,~s’:li~~u~~~:.inc~~~;ti~ieb’vr, ! ’ i(b), Which authorizes 
reservation‘, business conunitte’es ‘to-mike ‘Expenditures from 
Reservation funds for; i;Reservation purposes” and language in 
Article I, s 3 stating that one of the purposes of the Minnesota 
Chf?Fewa Tribe-is 
members....“, 

,.,.to preserve and maintain justice for its 
The Band argues that the cited language authorizes 

the rond,,qu Lqc Reserva;i,on.Busines.s -Committee to expend money ’ 
for ‘the,,o~yatfpr!~o/.a-cour:t:Shat’ fg’)as puthorized’to adjudicate 
zblld custody matters beqause thg operation bE such a court would 
,x”,te,~ve and maintain justice’. * l , . . . .--. * L :.u’i.bi ra’*, *#‘.A l G 

~R~‘i~gii~~‘hb;~;t’ir.i:. 

:.;::. ,.” * w . . ! : . * i. ; 
:.. ’ 

Ls”60ki;h6th&r ihe’,‘;;\&kt’!<a6 be funded, but 
yhether it can exercise the power,. for example, to remove a child 
pe?ns,nently’ from the custddy’of hii’or her”‘parehts. Article 1 

,also.prvides .that ‘thk’p@rpose of ‘the-tz’ibs ‘fs”“,f;to’promote the 
genera; welfary: of the members of,fhe ?;rfbe:,“;:a “To conclude as 
the Band does,, that. the cited language ii Akticle VI authorizks 
‘tt to do any*thing*that would-further any of the purposes stated 
in Article f-would .m+e, umxessary the detailed listing of 
specJ{iq6authoriFfes ~?n+,~ed in the remainder of Article vx 
It is simply unreasonable to cbnclude that the drafters of thi 
constitution 
reservation 

intended to give virtually *unlimited authority to 

expenditures 
business committees by authorizing them to make 

for reservation Pur?ofgs,, but then proceeded to * 
provide several paragraphs detailing explicit authqrities that 
would clearly 
general welfare” or 

“promoting the 
Such a conclusion is 

Supreme ‘Court rej,ected such 
’ . . 

. 



an approach with respect to :he United States COnstitution long 
before the Constitution of the! t!inneSOta Chigpewa Tribe was 

,adoated. Jacobsen v, Mdssachusotts, 197 u.S..ll, 22 (1909), u , 
r :-v- > . ‘W,& . . . . . ._..I . ,” ‘, : ,~+,“.*. . . e,. ’ ,, I . . ST 

TheTiind points :.out:that :thcc.,iribai ‘YExeWtive Cd&itt& responded 
to.the,1980:FieLd~.Solic.itorts opinicn-by k-suing “Constitutional 
Tnterpretation.;No .:...l:. holding. that qt;;as the “supreme *executive, 
1egislative:and. judicial body” of theftribe,,.had exclusive 
authority to interpret its constitution and then issued “Consti- 
tutional Interpretation No. 2” holding that both it and the , 
reservation business committees have authority to establish 

k 

courts. The aand cites Cop.mittr?e to Save Our~Constitution v. 
United States, No. 83-3011 (0, S.0. Feb. 24. 1984) (11 ILR jO35) 
(CSOC), for the proposition that the Interior Department is 
r=red to accept without question these interpretations of the 
tribal constitution, . .‘. 

8 , w . . . . . . . 
The:court .in .CSOC overstated the lau when it concluded that a 
tribal court decision on a question of tribal law must “be 
accepted at face value”:” Id. ‘ac 3035:’ It is true that the 
Supreme Cburt concluded inSanta-Clara Pueblo v. Martinez, 436 h 
U.S. 49 (19781, that Congress intended to rely on tribal forums 
for the resolutf’on of many Indian civil rights disputes, ft is 
also true that the Eighth Circuit in Gcodface v, Grasscope, 708 
F,2d 335 (8th Cir, 1983), concluded that the aIA should cccoqnize 
as ‘cower Srule tribal ‘officials those,persons who are recognized 
as ‘entitled. to govern the Tribe pursuant to a judgment entered by 
a,-tribal court. :It does not follow from. those decisions, 
hdwever, that the BiA must’always .ecce?t without question the 
decision of tribal fp~vms ,,on such%sUes; .a *, . . 

F *A *. . . .:*. ‘C’. ’ I . ..’ , ,. . . . a.. . . . . , a.. : . ..: .s- ” 
J’;s”t’ds <o&ide;atConS 6f. tribal sokrelgrity”df6fate that’great’ . 
deference be given’to decisions of tribal Eorums on tribal . 
government matters, considerations of federalism require fedeial 
courts to give great weight to the, views of state Courts on 
questions of state law. See e.oer Indiana ex rel. Anderson v, 
Brand, 303 u:s:95, 100 (1938). *The,Supreme.Court has noted, -: 
however, that Court; ark’not absolutely bound,by state court 
decisions. on matters of state’ law. For example, a state court 
mav not preclude the U.S. Suarene Court from determining whether , 
thi state has unconstitutionally impaired. the’ right of contract 
simply by ruling as-~,matter_~5i~:ate, law that a contract never 
existed in the first place. Neither&is the Supreme Court . 
bound by a state court decisiG;at a litigant abandoned a con- 
stitutional claim in state court, Wiaht v. Georaia, 373 u.s, 
284, 289 (1963). ” s *’ 

In CSOC the f3fA had made an independent decision to recognfze the 
elected tribal council despite allegations it had been illegally 
elected, The court in CSGC ,upheld that decision because ft 
happened to coincide wimhe most recent tribal court decision 
on the issue. Since the InteriqDE:partment prevailed, there *was 
no opportunity for Interior to dopeal. The Densrtment, hodever, 
continu’ed to assert that _ I.. it is nbt rrqulrbd to-accept decisions 





. 

the 3\3p; ctaetit to acquiesce ,in the dacision of ,tribsl officials 
L t. c a”-s.zt= such powe c l f The ~9~31 r*Jle requiring laws passed for 

the benefit of fndians to be ccnstcued, liberally and all doubts 
, to be resolved in, favor of tt;e Indians has no application where 
. .there-are. Indian:interests:.on both ‘sides of the i’ssue, :qNorthetn 

p,;eb,ennc Tribe v*:.Hollowbreas’t; :42S’XJYS. z649 p-655: n.? (.1976), . -0 
T;he Cep2::.ment!s c!ec:sion g~r*Sf-f-v’OS for th.e...k..ib,d,l membership . the -.- ^- a.%?,- 
righc’t6*decic!e whether .it”wishos.:to:‘accotd torits -government 
broad power. over their family relations. :‘,:. . ’ ‘..?..’ -;-c .,. *r. .:.- * .’ . . . . . . - . . . * 
~hc -Sand, complains. that nai’ther tI?&li8nnes.ota Chippewa Tribe nor 
any of its other bands were given notice of the ‘White c^arth 
Pstit: on before the Department act-d ou it. In fact, notica of 
receipt of the petition was pub’ ,ished in the Federal Rcgistc’r on 
.4pril 21, 1980, at 45 Fed. Reg. 25327, That notice states that 
t;ho petit ion was under review sr,C could be examined at the 
Kinnesota Agency Office. In any case,.- .the Department’s action on 
the petition had no.effect on any other reservation, While the 
reasoning of that .c!ecision may hsve some effect as precedent on 
otner binds and, indeed, err tribes throughout the nation, the 
P rinciples of due proce.ss do not require a forum to seek out and 
i:;volvc everyone in the nation aho-m-i,-ht be affected if tnc rule 
announced in a sgecific cast is applied to other situstions, 
Kere it ctherwise, the United States Suorerne Court would be 
scz~2LleC to send persordl notices to v’lrtually overy’one in the 
nation before considering man;’ of the cases it,dGcides that 
in:-clvo broad conatitutionnl issues. ;., ,_ .I, .I . . . . .,;* ;sy . . . _ . _ ,. . , . ..I’ . ; ,w. ; . .a ..-. 1 ” . II. . 
Finally, ‘ths’aand points 6ut that-the EiX fs.funding a complete 
criminal justice systea on the aois Forte Reservation, which is 
also ptr’c” of the &linnesota Chippewa Trfbe nnd has funbed’certain 
special Puqose courts on othe r reservations of the Tribe. The 
court . at. Bois Forte is a! CFfi’ KY’- ,.t Jerated by the.BIX: to : . . . . 
&minister justice) for.a band that 3% cGs Its own courts. See 
Si.lta Cl3ri.Pueblo v. hlartinez, 325 U.S. 49, 64 n.17 (1978)-, - ..- 
TI ;t cou:t is func:ioning, ncc pu r.zu.ant to the Constitution of 
tnj Minnesota Chippewa Tribe but pursuant to Interior DePartment 
regulations adopted pursuant to 25 U.S.C. $5’2 and 9, ~4s Unit-d 
States v , ..Eherhardt, :789 F. 2d 1254’; 1359.‘(1’986), and pursl,n 
the Department’s annual appropriations act, see ‘OliDhant q. 
Sucuamish Indian Tribe, 435 U.S. 191, 196 n.nl978). ,., . .w: . . . - . 
‘rho Dcpzrtment encourlgos the’establishment of tribal courts to 
firovide due, process with respect to any matter over which” the 
tribe has jurisdiction, For that reason courts with jurisdiction 
over the er.eccfse of tribal hunting and fishing rights, for 
exaapla, have been funded becsusc: Article V, S l(f) and Article 
VI,, 5 l(c) authorize the Tribal Executive Committee and the 
reservation business committees respectively to administer tribal 
assets. Similarly, regulation of business on the reservation is 
authorized by Article V, ii l(g) and Article VI, s l(d), Funding 
Ear tribal courts to exercise jurisdiction over such matters is 
consistent with the conclusion in the Field Solicitor’s opinion 
that such courts may not adjudicate child custody m,\ttets. l 

.’ l 
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Stir these ceason, WC rcaffirnr our earlier conclusion that the 
~G~stit~ltiOn mU’st be Jxendad be:oro the t,ribal govern;nent may 

1 ‘exercise jurisdictions over child custod~~ 
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MEMORANDUM 

To : Senator Paul Wellstone 

From: Zenas Baer 
.’ 

Subject: Memo in Opposition to S.521 “To Assist the Development of 
Tribal Judicial Systems and for Other Purposes” 

Date: July 7, 1993 

I. INTRODUCTION 

S.521 a/k/a “Indian Tribal Justice Act” sets out a method of 

establishing a tribal justice system for the several Indian tribes 

in the United States. The bill makes certain findings which 

include a recognition that Congress, through statutes, treaties and 

administrative authorities, has recognized the self-determination, 

self-reliance, and “inherent sovereignty of Indian tribes. ” (5.521 

Sec. 102(2) The bill goes on to recognize that tribes possess the 

“inherent authority to establish their own form of government, 

including tribal justice systems”. 

S.521 is designed to further develop a judicial system within 

the tribes with the statutory blessing of Congress. 

This memorandum will address several points which should 

assist Congress in determining the wisdom of the enactment of S. 521 

without also amending the Indian Civil Rights Act codif ied at 25 

U.S.C. 51301 through §1303 to include a separate waiver of 
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Senator Paul Wellstone 
S,521 
July 7, 1993 
Page 2 

sovereign immunity for enforcement of the’fndian Civil Rights Act: 

(hereinafter ICRA). 

Presently, Native Americans who are oppressed by a corrupt 

‘government which repeatedly violates the constitutional rights 

guaranteed by 25 U.S.C. §1302 are powerless. The Supreme Court of 

the United States has ruled that no waiver of sovereign immunity 

can be implied by the passage of the ICRA, and in the absence of an 

express waiver, the Supreme Court will not imply such waiver to 

enforce the provisions of the clear statutory intent. Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 56 L. Ed. 2d 106, 98 S. Ct. 1670 

(1978). 

Unless Congress, in conjunction with passage of S.521 amends 

the ICRA to include a specific waiver of sovereign immunity for the 

enforcement of the ICRA, Congress is merely perpetuating an already 

unjust system. Without amendment of the ICRA to provide for waiver 

of sovereign immunity for the enforcement, the government of the 

several Indian tribes could be tyrannies, dictatorships, or 

autocratic. The proposed bill, S. 521, recognizes that “Indian 

tribes possess the inherent authority to establish their own form 

of government, including tribal justice systems;” S.521 Sec. 

102(3)* A literal reading of this finding would suggest that 

Indian tribes have the inherent authority to establish a 

dictatorship or some other nondemocratic form of government, 

including a tribal justice system to perpetuate the nondemocratic 
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.P 
form of government. Unless an amendmen<- to S. 521 or the ICRA 

accompanies the grant of authority for the establishment of the 

tribal justice system, the United States Government is 
, 

participating i,n the oppressing of peoples who dare to disagree 

with the tribal leadership. 

With specific reference to the White Earth Reservation in 

Minnesota, the bill would be extremely detrimental to the silent 

majority. The White Earth Tribe is governed by the Revised 

Constitution and Bylaws of the Minnesota Chippewa Tribe as amended 

September 12, 1963. 

Although the Revised Constitution and Bylaws of the Minnesota 

Chippewa Tribe provides for significant constitutional protections 

for members of the tribe, there is no forum to enforce those 

rights. The leadership arbitrarily violates the rights guaranteed 

to the members of the White Earth Band. There are repeated 

allegations of voting fraud, which go uninvestigated and 

unchallenged because there is no forum wherein such voting 

irregularities can be challenged. The election board of appeals is 

completely controlled by the tribal leadership. It has no 

independent authority, and if a tribal judge rules against t‘he 

wishes of the tribal leadership, tribal leadership simply dismisses 

the judge and appoints another judge to obtain a favorable 

decision. No appeal can be taken from the actions of the tribal 

leaders, 
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The Chippewa Tribal Constitution gr#‘ts the right of any 

member of the tribe to inspect the books and records of,the tribe. 

Bylaws, Art. 1, Sec. 4. Although the constitutional right exists, 

members of the White Earth Band are repeatedly denied access to an 

inspection of the accounts, properties and business transactions of 

the tribe. Since there is no forum wherein to register these 

complaints, it becomes a right without a remedy. 

I would urge the Senate to oppose the passage of Se521 unless 

it amends it or the Indian Civil Rights Act to contain a specific 

waiver of sovereign immunity for enforcement of the constitutional 

rights by Native Americans. 

Respectfully submitted, 

WEFALD & BAER 

BY - 
Zenas Baer 

, 



May 32, 1994 

The iknarable A& Dear 
Assistant Swretary, Indian AffkFrs 
U-S. Dqstxuent of the Interior 
1849 C Street Northwest 
MS 4140 MIB 
Washington D.C. 20240 

' Dear Asriatant Secretary Dear: 

authofkfes 6f the Miaaesota Chigpwa Tribe (MCT) and its 
Constftuent Bmds offfcially have no force or effect. 

Aa ydu may~recall, you received a l&tar from the MCT dated 
March 16, 1994 rquestiag our immediate assistance in reversing 
variouI osit am bv thr so icit 
c&aimed '%i&$ ' 

..-_-__ 
m" "*' which 

a* 

f%iiii-with tia 

trfn?rrd t 

la Am youXmw, ub took 
because o~Cktituticn contaixs an 

-- 
fedtial g( 
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When we received notim that your oftic@ had osd.d this 
’ ancroachnmnc several staps fu&mr by refusing to I8COqUiZe a 
: Tribal Can-t currently under the !&T ConstitUtiOUr We requested 

:that you agree to me& with all tribal chairs of the MC? 
Fmmediatsly to discuss this critical issue. The followlnq 
alders of Congre~as rclqumated thm samer 

The Eoaorable Bi3.l' Hidmrdaon, March 11, 1994 
The Eoaorable Craig Thomas, March 15, 1994 
The Aoaorable John k@cafa, Match 3, 1994 
The Eonarable Paul WeM,stone, &far& 16, 1994 
The Honroable Jim Obexstar, March 9, Z994 

Howover, we received no rerrpo& from your office regarding 
our nmmting rsquert uatil late A&l; whms we warm verbally 
notifisd that you could not meat wfth us in the near future. We 
we Assooiatcr sd.dtor wa8 once as* 
conductins a review of our CO- Il* 

This review is no longer nec~~aaary, as a result o,C 
conqressioaal gaaaaga of S.1654 which axends the Indian 

' Raorganfzatioa Act of Juncr 16, 1934, (23 U.S.C. 461r et seq., 48 
Stat. 984). Prmsidmat Clinton bar now rigmd 5.1654 into law. 
The law utatarsr 

I. 

;'My regulation or administsative decision or dstannination 
of the Waited States that is in 

YOW decision rsfusiug to rscogaizo tribal courts 
ostablfshrd pummaat to thm Constitution of thm Minnesota 
Chippewa Triha waa without quo&ion an administrative 
dimiaishmrnt of the privileges of the Bands relative to other 
federally recognized tribes. Aa Senator McCaia said in remarks 
accompauying S.lbS4t . d 

"Indim tribarr exaraiss powatu of ~elf-u~~mm~~~ by r8~soa 
ofThur ~rsbocoa+3L9oem~iqmty and 
delegation of authority from the 

by V~~UCI of a 
al govsment." 



Fa9s 3 Latter to Ada Deer . 

!mmtor ma~ya aqra~d with his remark -qffnV 

We applaud both Senators Inouyr and &Cain for their ~emaxka 
and agree coqletaly. In addition, tia a glatld Representatives 
Bill Riahatdron and Craig Thearbu Cof tha E c~onmenc(a and swift 
action in this regard. wd have bran advitred by bo!h Eouae and 
Senate rtaff that 9.1694 apglioe fa aur inatlncll and affectively 
makes null and mid the Depaftmca)fit'# btzudive dukerminatioaa 
about the scope of our court authorftiad. 

Accordingly, we f 
and individual Band8 s 

or band courts. 
darvicas through 

In IV, the Opinions, M&normdum, or r&wives fram ths 
Depament and which are dated June 10, 1960, and; September 30, 
1960, and; July 31, 1968, and; December 21, 1990, and; August XX, 
1993, h!EZKCe or m 

If you should wish to affirm thr abovei, we would be pleased 
to aCCrr@ such ~Or~88poadaZS~. OthWwirre, we are in no further 
need of asuistanca from your oPfia$ with ragard ta this fsav.a. 
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TSE MIXNESOTA CBIPPEWA TRIBE 

ALLLcL/~Lerc,, 
Darrell Wadma, President 

Z fionorable Daaiel IC. Inouye 
The Eonorable Joha McCaia 
Ths Honorable Bill Richardson 
Tha Honorable Craig Thomas 
The Eonorable Paul WelLrtoae 
The Bonorable JipI Obsrgtar: 
Tha Eonorable Elmace Babbitt 
Mr. John Duffy 
Mr. John Lesohrr 
Mr. Michael Anderson 
M8. Peaay COlmaxa 
Mr. Walt Mill8 
Ms. Faith Roassel 

..’ 



United States Department of the Interior 
OFFICE OF THE SECRETARY 

Washington, DC. 20240 

SEP 2 0 1114 
Honorable Norman Deschampe 
President, Minnesota Chippewa Tribe 
P.O. Box 217 
Cass Lake, Minnesota 56633-0217 

Dear President Deschampe: -3 ’ 

This is in response to Mr. Darrell Wadena’s letter of May 31, 1994, regarding the 
effect of the amendments to the 1ndia.n Reorganization Act contained in P. L, 103-263 
on our review of the Minnesota Chippewa constitution. We apologize for the delay 
in responding to your request. 

We are pleased to inform you that the Associate Solicitor - Indian Affairs, Department 
of the Interior (Department), has reviewed the prior opinions of the Office of the 
Solicitor and that of the Field Solicitor and concluded a constitutional amendment is 
not necessary to the establishment of tribal courts. Citing general principles of law, 
the Associate Solicitor - Indian Affairs indicated the Department should give deference 
to a Tribe’s interpretation of its own constitution. Even greater weight will be given 
to a Tribe’s interpretation that is the result of or subject to tribal constitutional 
safeguards and checks and balances. 

Having found such safeguards in the Minnesota Chippewa constitution, the Tribe’s 
interpretation has been given decisive weight. In light of this determination, a 
correction deleting Bois Forte from 25 CFR § 11 .lOO, Listing of Courts of, Indian 
Offenses, has been prepared and will be pu&ished in the FEDERAL REGISTER in the 
.near future. Bois Forte Band has been contracting the administration of the court and 
will continue to do so. 

We look forward to working with the Minnesota Chippewa courts. 

Sincerely, 

czh&/f. bl 

Ada E. Deer 
Assistant Secretary - Indian Affairs 

cc: Director, Minneapolis Area Office 
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Jacobson, Buffaio, Schoessler & Magnuson, Ltd. 
Altorneys at Law 

810 Lumber Exchange Building 
Ten South Fifth Street 

c Minneapolis. Minnesota 55402 

John E. Jacobson 
f&lry M. Duffalo, Jr.’ 
James M. Schocsslcr 
Mary B. Magnuson 
Mark A. Anderson 
S~cven G. Thorne 
Joseph F. Halloran 

Tel: (612) 339.2071 
Fax: (612) 3496254 
‘Abe rdmitrcd in Wixowin 

September 28, 1994 

Gary S. Frazer I- ' 
Executive Director 
The Minnesota Chippewa Tribe 
P.O. 80x 217 
Cass Lake, Minnesota 56633-0217 

Re: Ada Deer Letter About Tribal Court Jurisdiction 
. 

Dear Gary: : 
The Department of the Interior finally sent to the Tribe the long- 
awaited letter about tribal court jurisdiction. The letter is 
attached. 

The letter accomplishes what we want. It overturns the old 
Solicitor's letters which had said that no courts could be set up 
without a change in the tribal constitution. The letter is short-- 
as we had asked--so there won't be lots of legal analysis to 
debate. It makes some excellent statements about the Department' 
giving deference to the Tribes' 
constitution. 

interpretation of its 
By recognizing the Bois Forte Band court (Ez 

removing it from the list of Courts of Indian Off:nses), the letter 
acknowledges the validity of Band c4urts.. . . , 
The letter focusses on the Tribe, 
opinions focussed on. 

because that is what the old 
It supports;however, the Tribe's view on 

Band courts since it supports the Tribe's interpretation of its own 
constitution. The acknowledgment of the Bois 
illustrates this. 

Forte' court 

This is a major victory for the Tribe and Bands. To minimize the 
possibility of any future confusion or debate, however, I would 
still recommend that the TEC pass a resolution acknowledging the 
validity of Band courts so that no one can claim that somehow those 
courts violate tribal law. 

- E3050.055 



Darrell Wad&a, 
Chairman 

Jerry Rawley, 
Secretary/Treasurer fg&-A Lt 

r July 28, 1995 

U.S. Department of Justice 
COPS Universal Hiring Program 
633 Indiana Avenue, NW, 3rd Floor 
Washington D.C. 20531 

ATTN: COPS Universal Hiring Program 
-A ' 

Enclosed is the White Earth Reservation Tribal Councills COPS 
Universal Hiring application in which the tribe is requesting ' 
dollars to hire one police officer who will be dedicated to 
providing community policing on tribal trust land. The White Earth 
Reservation is 1300 square miles and encompasses three counties in 
the State of Minnesota. The reservation includes portions of 
Becker and Clearwater counties and all of Mahnomen'county. 

Jurisdiction for the Community Policing officer would be upon 116 
square miles of tribal trust land. This land includes 6 Indian 
communities scattered throughout the reservation (Map attached). 
Native American population is 4,497 according to the 1993 BIA Labor 
Force Report. The'tribe does not have a law enforcement executive 
officer or law enforcement department. The monies available for a 
police officer position will allow the tribe to initiate a police 
department and potential cross-jurisdiction agreements. 

The White Earth Reservation is currently subject to the State of 
Minnesota's jurisdiction. Tribal members in Becker county are 
within the 7th Judicial District, while Mahnomen and Clearwater 
county residents are within the 9th Judicial District. The State 
of Minnesota was one of several stab in which Public Law 280 was 
enacted in 1953. Under this law states were mandated to assume 
jurisdiction over crime in "Indian Country". States were 
displeased with the law because they were not given additional 
money; tribes were displeased because they saw no benefit, loss of 
rights and inequitable.treatment. Today, the three counties which 
encompass the reservation'do not have adequate dollars to provide 
law and order to Indian communities and the tribe has no mechanism 
to enforce laws on the White Earth Reservation. 

In 1968 Congress amended P.L. 280 to allow states to give 
jurisdiction back to the federal government. This process is known 
as t'retrocessionl'. Tribes and/or states can request the 

District Representatives 
. DIsTRrCT 1 

Rick Clark 

i 

DISTRICT II DISTRKT’ 111 ’ 
Tony Wadena 

Darwin McArthur, Jr., Executive Director 
Paul Williams 
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retrocession of jurisdiction to the federal government. Before 
this can be accomplished the tribe must prepare to assume 
jurisdiction through a lengthy and complex process. The White 
Earth Band of Chippewa Indians are currently preparing for the 
assumption of civil and criminal jurisdiction and/or concurrent 
jurisdiction with the State of Minnesota on the White Earth 
Reservation. . 
The COPS Universal Hiring program will allow the tribe to initiate 
a police department by hiring a police officer to provide community 
policing on tribal trust land. When t' etrocession" occurs and the 
tribe is allowed to establish a ju icial system sa this police 
officer will become the Law Enforcement Executive 'officer The tribe anticipates the establishment of our tribal court a;d law 
enforcement department in 1997. . 

The White Earth Reservation Tribal Council is committed to the 
establishment of a law enforcement department to serve tribal 
members on the White Earth Resqrvation. Upon expenditure of COPS 
Universal Hiring grant funds, the White Earth Reservation Tribal 
Council will fund the Community Policing police officer position 
full time and at the established salary rate. 

Thank you for your consideration of this application and I look 
forward to your reply. If your department has questions or needs 
further information, please contact the Planning Department at 
(218)983-3285 ext. 235. 

Sincerely, 

JQ/o& ,a- 

Darrell Wadena 
Chairman h ' 

J 
cc: file 

attachments 
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U.S. Supreme Court e 
REP 

JACOBSON v. COM. OF MASSACHUSETTS, 197 U.S. ll(l905) 
d-y-y 

197 1J.S. 11 

HENNING JACOBSON, Plff. iu Err., 

COMMONWEALTH ;F MASSACHUSETTS. 
No. 70. 

Argued December 6,1904. 
Decided February 20,1905. 

[I 5)~ U.S. 1 I, 121 This case involves the validity, under the Constitution of the United States, of certain 
provisions in the statutes of Massachusetts relating to vaccination. 

The Revised Laws of that commonwealth, chap. 75, 137, provide that ‘the board of health of a city or 
town, if, in its opinion, it is necessary for the public health or safety, shall require and enforce the 
vaccination and revaccination of all the inhabitants thereof, and shall provide them with the means of 
free vaccination. Whoever, being over twenty-one years of age and not under guardianship, refuses or 
neglects to comply with such requirement shall forfeit $5.’ 

An exception is made in favor of ‘children who present a certificate, signed by a registered physician, 
that they are unfit subjects for vaccination.’ 139. 

Proceeding under the above statutes, the board of health of the city of Cambridge, Massachusetts, on 
the 27th day of February, 1902, adopted the following regulation: ‘Whereas, smallpox has been 
prevalent to some extent in the city of Cambridge, and still continues to increase; and whereas, it is 
necessary for the speedy extermination of the disease that all persons not protected by vaccination 
should be vaccinated; and whereas, in the opinion of the board, the public health and safety require the 
vaccination or revaccination of all the inhabitants of Cambridge; be it ordered, that [IW U.S. I 1,131 all 
the inhabitants habitants of the city who have not been successfully vaccinated since March 1 st, 1897, 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?na~by=case&cou~~s&vol=l97&page=l 1 31712002 
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be vaccinated or revaccinated.’ 

Subsequently, the board adopted an additional regulation empowering a named physician to enforce 
the vaccination of persons as directed by the board at its special meeting of February 27th. 

The above regulations being in force, the plaintiff in error, Jacobson, was proceeded against by a 
criminal complaint in one of the inferior courts of Massachusetts. The complaint charged that on the 
17th day of July, 1902, the board of health of Cambridge, being of the opinion that it was necessary 
for the public health and safety, required the vaccination and revaccination of all the inhabitants 
thereof who had not been successfully vaccinated since the 1 st day of March, 1897, and provided them 
with the means of free vaccination; and that the defendant, being over twenty-one years of age and not 
under guardianship, refused and neglected to comply with such requirement. 

The defendant, having been arraigned, pleaded not guilty. The government put in evidence the above 
regulations adopted by the board of health, and made proof tending to show that its chairman informed 
the defendant that, by refusing to be vaccinated, he would incur the penalty provided by the statute, 
and would be prosecuted therefor; that he offered to vaccinate the defendant without expense to him; 
and that the offer was declined, and defendant refused to be vaccinated. 

The prosecution having introduced no other evidence, the defendant made numerous offers of proof. 
But the trial court ruled that each and all of the facts offered to be proved by the defendant were 
immaterial, and excluded all proof of them. 

The defendant, standing upon his offers of proof, and introducing no evidence, asked numerous 
instructions to the jury, among which were the following: 

That 137 of chapter 75 of the Revised Laws of Massachusetts was in derogation of the rights secured 
to the defendant by the preamble to the Constitution of the United [I97 U.S. 1 I, 141 States, and tended 
to subvert and defeat the purposes of the Constitution as declared in its preamble; 

That the section referred to was in derogation of the rights secured to the defendant by the 14th 
Amendment of the Constitution of the United States, and especially of the clauses of that amendment 
providing that no state shall make or enforce any law abridging the privileges or immunities of 
citizens of the United States, nor deprive any person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal protection of the laws; and 

That said section was opposed to the spirit of the Constitution. 

Each of defendant’s prayers for instructions was rejected, and he duly excepted. The defendant 
requested the court, but the court refused, to instruct the jury to return a verdict of not guilty. And the 
court instructed strutted the jury, in substance, that, if they believed the evidence introduced by the 
commonwealth, and were satisfied beyond a reasonable doubt that the defendant was guilty of the 
offense charged in the complaint, they would be warranted in finding a verdict of guilty. A verdict of 
guilty was thereupon returned. 

The case was then continued for the opinion of the supreme judicial court of Massachusetts. Santa F e 
Pacific Railroad Company, the exceptions, sustained the action of the trial court, and thereafter, 
pursuant to the verdict of the jury, he was sentenced by the court to pay a fine of $5. And the court 
ordered that he stand committed until the fine was paid. 

Messrs. George Fred Williams and James A. Halloran for plaintiff in error. 

1197 U.S. 11, 181 M essrs. Frederick H. Nash and Herbert Parker for defendant in error. 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&co~=us&vol=l97&page=l 1 3/7/2002 
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[lb7 U.S. 11,221 

Mr. Justice Harlan delivered the opinion of the court: 

We pass without extended discussion the suggestion that the particular section of the statute of 
Massachusetts now in question ( 137, chap. 75) is in derogation of rights secured by the preamble of 
the Constitution of the United States. Although that preamble indicates the general purposes for which 
the people ordained and established the Constitution, it has never been regarded as the source of any 
substantive power conferred on the government of the United States, or on any of its departments, 
Such powers embrace only those expressly granted in the body of the Constitution, and such as may 
be implied from those so granted. Although, therefore, one of the declared objects of the Constitution 
was to secure the blessings of liberty to all under the sovereign jurisdiction and authority of the United 
States, no power can be exerted to that end by the IJnited States, unless, apart from the preamble, it be 
found in some express delegation of power, or in some power to be properly implied therefrom. 1 
Story, Const. 462. 

We also pass without discussion the suggestion that the above section of the statute is opposed to the 
spirit of the Constitution. Undoubtedly, as observed by Chief Justice Marshall, speaking for the court 
in Sturges v. Crowninshield, 4 Wheat. 122,202,4 L. ed. 529, 550, ‘the spirit of an instrument, 
especially of a constitution, is to be respected not less than its letter; yet the spirit is to be collected 
chiefly from its words.’ We have no need in this case to go beyond the plain, obvious meaning of the 
words in those provisions of the Constitution which, it is contended, must control our decision, 

What, according to the judgment of the state court, are the [197 U.S. 11,231 scope and effect of the 
statute? What results were intended to be accomplished by it? These questions must be answered. 

The supreme judicial court of Massachusetts said in the present case: ‘Let us consider the offer of 
evidence which was made by the defendant Jacobson. The ninth of the propositions which he offered 
to prove, as to what vaccination consists of, is nothing more than a fact of common knowledge, upon 
which the statute is founded, and proof of it was unnecessary and immaterial. The thirteenth and 
fourteenth involved matters depending upon his personal opinion, which could not be taken as correct, 
or given effect, merely because he made it a ground of refusal to comply with the requirement, 
Moreover, his views could not affect the validity of the statute, nor entitle him to be excepted from its 
provisions. Corn. v. Connolly,~l63 Mass. 539,40 N. E. 862; Corn. v. Has, 122 Mass, 40; Reynolds v. 
United States, 98 U.S. 145 ,25 L. ed. 244; Reg. v. Downes, 13 Cox, C. C, 111. The other eleven 
propositions all relate to alleged injurious or dangerous effects of vaccination. The defendant ‘offered 
to prove and show be competent evidence’ these socalled facts. Each of them, in its nature, is such that 
it cannot be stated as a truth, otherwise than as a matter of opinion. The only ‘competent evidence’ that 
could be presented to the court to prove these propositions was the testimony of experts, giving their 
opinions. It would not have been competent to introduce the medical history of individual cases. 
Assuming that medical experts could have been found who would have testified in support of these 
propositions, and that it had become the duty of the judge, in accordance with the law as stated in 
Corn. v. Anthes, 5 Gray, 185, to instruct the jury as to whether or not the statute is constitutional, he 
would have been obliged to consider the evidence in connection with facts of common knowledge, 
which the court will always regard in passing upon the constitutionality of a statute. He would have 
considered this testimony of experts in connection with the facts that for nearly a century most of the 
members of the medical profession [197 U.S. 11,241 have regarded vaccination, repeated after intervals, 
as a preventive of smallpox; that, while they have recognized the possibility of injury to an individual 
from carelessness in the performance of it, or even in a conceivable case without carelessness, they 
generally have considered the risk of such an injury too small to be seriously weighed as against the 
benefits coming from the discreet and proper use of the preventive; and that not only the medical 
profession and the people generally have for a long time entertained these opinions, but legislatures 
and courts have acted upon them with general unanimity, If the defendant had been permitted to 
introduce such expert testimony as he had in support of these several propositions, it could not have 
changed the result, It would not have justified the court in holding that the legislature had transcended 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navb~case&co~~s&vol=l97&page=l 1 3/7/2002 
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its power in enacting this statute on their judgment of what the welfare of the people demands.’ Corn. 
v.‘Jacobson, 183 Mass. 242,66 N, E. 719. 

While the mere rejection of defendant’s offers of proof does not strictly present a Federal question, we 
may properly regard the exclusion of evidence upon the ground of its incompetency or immateriality 
under the statute as showing what, in the opinion of the state court, are the scope and meaning of the 
statute. Taking the above observations of the state court as indicating the scope of the statute,-and such 
is our duty, Leffngwell v. Warren, 2 Black, 599,603, 17 L, ed, 261.262; Morley v. Lake Shore & M. 
S. R. Co, 146 U.S. 162, 167 ,36 S. L. ed. 925,928, 13 Sup. Ct. Rep. 54; Tullis v. Lake Erie & W. R. 
Co, 125 U.S. 348 ,44 L. ed. 192,20 Sup. Ct. Rep. 136; W. W. Cargill Co. v. Minnesota, 180 U.S. 
452,466 ,45 S. L. ed. 619, 625,21 Sup. Ct. Rep. 423,-we assume, for the purposes of the present 
inquiry, that its provisions require, at least as a general rule, that adults not under the guardianship and 
remaining within the limits of the city of Cambridge must submit to the regulation adopted by the 
board of health. Is the statute, so construed, therefore, inconsistent with the liberty which the 
Constitution of the United States secures to every person against deprivation by the state? 

The authority of the state to enact this statute is to be [ 197 ‘U.S. 11,251 referred to what is commonly 
called the police power,-a power which the state did not surrender when becoming a member of the 
Union under the Constitution, Although this court has refrained fl-ained from any attempt to define the 
limits of that power, yet it has distinctly recognized the authority of a state to enact quarantine laws 
and ‘health laws of every description;’ indeed, all laws that relate to matters completely within its 
territory and which do not by their necessary operation affect the people of other states. According to 
settled principles, the police power of a state must be held to embrace, at least, such reasonable 
regulations established directly by legislative enactment as will protect the public health and the public 
safety. Gibbons v. Ogden, 9 Wheat. 1,203,6 L. ed. 23,71; Hannibal & St. J. R. Co. v. Husen, 95 U.S. 
465,470 ,24 S. L. ed. 527, 530; Boston Beer Co. v. Massachusetts, 97 U.S. 25 ,24 L, ed. 989;New 
Orleans Gaslight Co. v. Louisiana Light & H. P. & Mfg. Co. 115 U.S. 650, 661_, 29 S. L. ed. 5 16, 
520,6 Sup. Ct. Rep. 252; Lawson v. Steele, 152 US. 133 38 L, ed. 385, 14 Sup. Ct. Rep, 499. It is -------d 
equally true that the state may invest local bodies called into existence for purposes of local 
administration with authority in some appropriate way to safeguard the public health and the public 
safety. The mode or manner in which those results are to be accomplished is within the discretion of 
the state, subject, of course, so far as Federal power is concerned, only to the condition that no rule 
prescribed by a state, nor any regulation adopted by a local governmental agency acting under the 
sanction of state legislation, shall contravene the Constitution of the United States, nor infringe any 
right granted or secured by that instrument. A local enactment or regulation, even if based on the 
acknowledged police powers of a state, must always yield in case of conflict with the exercise by the 
general government of any power it possesses under the Constitution, or with any right which that 
instrument gives or secures. Gibbons v. Ogden, 9 Wheat, 1,210,6 L. ed. 23, 73; Sinnot v. Davenport, 
22 How. 227,243, 16 L. ed. 243,247; Missouri, K. & T. R. Co. v. Haber, 169 U.S.Ag,626 ,42 S. L. 
ed. 878,882, 18 Sup. Ct. Rep. 488. 

We come, then, to inquire whether any right given or secured by the Constitution is invaded by the 
statute as [I97 U.S. 11,261 interpreted by the state court. The defendant insists that his liberty is 
invaded when the state subjects him to fine or imprisonment for neglecting or refusing to submit to 
vaccination; that a compulsory vaccination law is unreasonable, arbitrary, and oppressive, and, 
therefore, hostile to the inherent right of every freeman to care for his own body and health in such 
way as to him seems best; and that the execution of such a law against one who objects to vaccination, 
no matter for what reason, is nothing short of an assault upon his person. But the liberty secured by the 
Constitution of the United States to every person within its jurisdiction does not import an absolute 
right in each person to be, at all times and in all circumstances, wholly freed from restraint. There are 
manifold restraints to which every person is necessarily subject for the common good. On any other 
basis organized society could not exist with safety to its members. Society based on the rule that each 
one is a law unto himself would soon be confronted with disorder and anarchy. Real liberty for all 
could not exist under the operation of a principle which recognizes the right of each individual person 
to use his own, whether in respect of his person or his property, regardless of the injury that may be 
done to others. This court has more than once recognized it as a fundamental principle that ‘persons 
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and property are subjected to all kinds of restraints and burdens in order to secure the general comfort, 
health, and prosperity of the state; of the perfect right of the legislature to do which no question ever 

, was, or upon acknowledged general principles ever can be, made, so far as natural persons are 
concerned.’ Hannibal 8z St. J. R. Co. v. Husen, 95U.S. 465,471 ,24 S. L. ed. 527, 530; Missouri, K, 
& T. R. Co, v, Haber, 169 U.S. 613,628 ,629 S., 42 L. ed. 878- 883, 18 Sup. Ct. Rep. 488; Thorpe v. 
Rutland & B. R. Co. 27 Vt. 148,62 Am. Dec. 625. In Crowley v. Christensen, 137 U.S. 86, 89 ,34 S. 
L. ed. 620,621, 11 Sup. Ct. Rep. 13, we said: ‘The possession and enjoyment of all rights are subject 
to such reasonable conditions as may be deemed by the governing authority of the country essential to 
the safety, health, peace, good order, and morals of the community. Even liberty [I97 U.S. 11,271 itself, 
the greatest of all rights, is not unrestricted license to act according to one’s own will. It is only 
freedom from restraint under conditions essential to the equal enjoyment of the same right by others. It 
is, then, liberty regulated by law.’ In the Constitution of Massachusetts adopted in 1780 it was laid 
down as a fundamental principle of the social compact that the whole people covenants with each 
citizen, and each citizen with the whole people, that all shall be governed by certain laws for ‘the 
common good,’ and that government is instituted ‘for the common good, for the protection, safety, 
prosperity, and happiness of the people, and not for the profit, honor, or private interests of any one 
man, family, or class of men.’ The good and welfare of the commonwealth, of which the legislature is 
primarily the judge, is the basis on which the police power rests in Massachusetts. Corn. v. Alger, 7 
Cush. 84. 

Applying these principles to the present case, it is to be observed that the legislature of Massachusetts 
required the inhabitants of a city or town to be vaccinated only when, in the opinion of the board of 
health, that was necessary for the public health or the public safety. The authority to determine for all 
what ought to be done in such an emergency must have been lodged somewhere or in some body; and 
surely it was appropriate for the legislature to refer that question, in the first instance, to a board of 
health composed of persons residing in the locality affected, and appointed, presumably, because of 
their fitness to determine such questions. To invest such a body with authority over such matters was 
not an unusual, nor an unreasonable or arbitrary, requirement. Upon the principle of self-defense, of 
paramount necessity, a community has the right to protect itself against an epidemic of disease which 
threatens the safety of its members. It is to be observed that when the regulation in question was 
adopted smallpox, according to the recitals in the regulation adopted by the board of health, was 
prevalent to some extent in the city of Cambridge, and the disease was increasing. If such was [I 97 U.S. 
11,281 the situation,-and nothing is asserted or appears in the record to the contrary,-if we are to 
attach, any value whatever to the knowledge which, it is safe to affnm, in common to all civilized 
peoples touching smallpox and the methods most usually employed to eradicate that disease, it cannot 
be adjudged that the present regulation of the board of health was not necessary in order to protect the 
public health and secure the public safety. Smallpox being prevalent and increasing at Cambridge, the 
court would usurp the functions of another branch of government if it adjudged, as matter of law, that 
the mode adopted under the sanction of the state, to protect the people at large was arbitrary, and not 
justified by the necessities of the case. We say necessities of the case, because it might be that an 
acknowledged power of a local community to protect itself against an epidemic threatening the safety 
of all might be exercised in particular circumstances and in reference to particular persons in such an 
arbitrary, unreasonable manner, or might go so far beyond what was reasonably required for the safety 
of the public, as to authorize or compel the courts to interfere for the protection of such persons, 
Wisconsin, M. & P. R. Co. v. Jacobson, 179 U.S. 287,301 ,45 S. L. ed. 194,201,21 Sup. Ct. Rep. 
115; 1 Dill. Mun. Carp, 4th ed. 3 19-325, and authorities in notes; Freurid, Police Power, 63 et seq. In 
Hannibal & St. J. R. Co. v. Husen, 95 U.S. 465 ,471-473,24 L. ed. 527,530,531, this court 
recognized the right of a state to pass sanitary laws, laws for the protection of life, liberty, health, or 
property within its limits, laws to prevent persons and animals suffering under contagious or infectious 
diseases, or convicts, from coming within its borders. But, as the laws there involved went beyond the 
necessity of the case, and, under the guise of exerting a police power, invaded the domain of Federal 
authority, and violated rights secured by the Constitution, this court deemed it to be its duty to hold 
such laws invalid. If the mode adopted by the commonwealth of Massachusetts for the protection of 
its local communities against smallpox proved to be distressing, inconvenient, or objectionable to 
some,-if nothing more could be reasonably 1197 U.S. t 1,291 affirmed of the statute in question,-the 
answer is that it was the duty of the constituted authorities primarily to keep in view the welfare, 
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comfort, and safety of the many, and not permit the interests of the many to be subordinated to the 
wishes or convenience of the few. There is, of course, a sphere within which the individual may assert 
the supremacy of his own will, and rightfully dispute the authority of any human government,- 
especially of any free government existing under a written constitution, to interfere with the exercise 
of that will. But it is equally true that in every well-ordered society charged with the duty of 
conserving the safety of its members the rights of the individual in respect of his liberty may at times, 
under the pressure of great dangers, be subjected to such restraint, to be enforced by reasonable 
regulations, as the safety of the general public may demand. An American citizen arriving at an 
American port on a vessel in which, during the voyage, there had been cases of yellow fever or Asiatic 
cholera, he, although apparently free from disease himself, may yet, in some circumstances, be held in 
quarantine against his will on board of such vessel or in a quarantine station, until it be ascertained by 
inspection, conducted with due diligence, that the danger of the spread of the disease among the 
community at large has disappeared. The liberty secured by the 14th Amendment, this court has said, 
consists, in part, in the right of a person ‘to live and work where he will’ ( Allgeyer v. Louisiana, 165 
U.S. 578 ,41 L. ed. 832, 17 Sup. Ct. Rep. 427); and yet he may be compelled, by force if need be, 
against his will and without regard to his personal wishes or his pecuniary interests, or even his 
religious or political convictions, to take his place in the ranks of the army of his country, and risk the 
chance of being shot down in its defense. It is not, therefore, true that the power of the public to guard 
itself against imminent danger depends in every case involving the control of one’s body upon his 
willingness to submit to reasonable regulations established by the constituted authorities, under the 
[ I97 US. 11,301 
danger. 

sanction of the state, for the purpose of protecting the public collectively against such 

It is said, however, that the statute, as interpreted by the state court, although making an exception in 
favor of children certified by a registered physician to be unfit subjects for vaccination, makes no 
exception in case of adults in like condition. But this cannot be deemed a denial of the equal 
protection of the laws to adults; for the statute is applicable equally to all in like condition, and there 
are obviously reasons why regulations may be appropriate for adults which could not be safely applied 
to persons of tender years. 

Looking at the propositions embodied in the defendant’s rejected offers of proof, it is clear that they 
are more formidable by their number than by their inherent value. Those offers in the main seem to 
have had no purpose except to state the general theory of those of the medical profession who attach 
little or no value to vaccination as a means of preventing the spread of smallpox, or who think that 
vaccination causes other diseases of the body. What everybody knows the court must know, and 
therefore the state court judicially knew, as this court knows, that an opposite theory accords with the 
common belief, and is maintained by high medical authority. We must assume that, when the statute 
in question was passed, the legislature of Massachusetts was not unaware of these opposing theories, 
and was compelled, of necessity, to choose between them, It was not compelled to commit a matter 
involving the public health and safety to the final decision of a court or jury. It is no part of the 
function of a court or a jury to determine which one of two modes was likely to be the most effective 
for the protection of the public against disease. That was for the legislative department to determine in 
the light of all the information it had or could obtain. It could not properly abdicate its function to 
guard the public health and safety. The state legislature proceeded upon the theory which recognized 
vaccination as at least an effective, if not the best-known, way in which to meet and suppress the 1197 
U.S. 1 I, 311 evils of a smallpox epidemic that imperiled an entire population. Upon what sound 
principles as to the relations existing between the different departments of government can the court 
review this action of the legislature? If there is any such power in the judiciary to review legislative 
action in respect of a matter affecting the general welfare, it can only be when that which the 
legislature has done comes within the rule that, if a statute purporting to have been enacted to protect 
the public health, the public morals, or the public safety, has no real or substantial relation to those 
objects, or is, beyond all question, a plain, palpable invasion of rights secured by the fundamental law, 
it is the duty of the courts to so adjudge, and thereby give effect to the Constitution. Mugler v. Kansas, 
123 US. 623,661,31 S. L. ed. 205,210, 8 Sup. Ct. Rep. 273; Minnesota v. Barber 136 U S. 313 3 ------L-1 
m,34 S. L. ed. 455,458,3 Inters. Corn. Rep. 185, 10 Sup. Ct. Rep. 862; Atkin v. Kansas, 191 US. 
207,223 ,48 S. L. ed. 148, 158,24 Sup. Ct. Rep. 12,4. 
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Whatever may be thought of the expediency of this statute, it cannot be affirmed to be, beyond 
question, in palpable conflict with the Constitution Nor, in view of the methods employed to stamp 
out the disease of smallpox, can anyone confidently assert that the means prescribed by the state to 
that end has no real or substantial relation to the protection of the public health and the public safety. 
Such an assertion would not be consistent with the experience of this and other countries whose 
authorities have dealt with the disease of smallpox. And the principle of vaccination as a means to 1197 
U.S. 11,321 prevent the spread of smallpox has been enforced in many states by statutes making the 
vaccination of children a condition of their right to enter or remain in public schools. Blue v. Beach, 
155 Ind. 121,50 L. R. A. 64, 80 Am. St. Rep. 195,56 N. E, 89; Morris v. Columbus, 102 [lo7 U.S. 11, 
331 Ga. 792,42 L. R. A. 175,66 Am. St. Rep. 243,30 S. E. 850; State v. Hay, 126 N. C. 999,49 L. 
R. A. 588,78 Am. St. Rep. 691,35 S. E. 459; Abeel v. Clark, 84 Cal. 226,24 Pac. 383; Bissell v. 
Davison, 65 Corm. 183,29 L. R. A. 251,32 Atl. 348; Hazen v. Strong, 2 Vt. 427; Duffield v. 
Williamsport School District, 162 Pa. 476,25 L. R. A. 152,29 Atl. 742. [I97 U.S. 11,341 The latest 
case upon the subject of which we are aware is Viemester v. White, decided very recently by the court 
of appeals of New York. That case involved the validity of a statute excluding from the public schools 
all children who had not been vacinated, One contention was that the statute and the regulation 
adopted in exercise of its provisions was inconsistent with the rights, privileges, and liberties of the 
citizen. The contention was overruled, the court saying, among other things: ‘Smallpox is known of all 
to be a dangerous and contagious disease. If vaccination strongly tends to prevent the transmission or 
spread of this disease, it logically follows that children may be refused admission to the public schools 
until they have been vaccinated. The appellant claims that vaccination does not tend to prevent 
smallpox, but tends to bring about other diseases, and that it does much harm, with no good, It must be 
conceded that some laymen, both learned and unlearned, and some physicians of great skill and 
repute, do not believe that vaccination is a preventive of smallpox. The common belief, however, is 
that it has a decided tendency to prevent the spread of this fearful disease, and to render it less 
dangerous to those who contract it. While not accepted by all, it is accepted by the mass of the people, 
as well as by most members of the medical profession. It has been general in our state, and in most 
civilized nations for generations. It is [197 US. 11,351 generally accepted in theory, and generally 
applied in practice, both by the voluntary action of the people, and in obedience to the command of 
law. Nearly every state in the Union has statutes to encourage, or directly or indirectly to require, 
vaccination; and this is true of most nations of Europe. . . . A common belief, like common 
knowledge, does not require evidence to establish its existence, but may be acted upon without proof 
by the legislature and the courts.. . . The fact that the belief is not universal is not controlling, for there 
is scarcely any belief that is accepted by everyone. The possibility that the belief may be wrong, and 
that science may yet show it to be wrong, is not conclusive; for the legislature has the right to pass 
laws which, according to the common belief of the people, are adapted to prevent the spread of 
contagious diseases. In a free country, where the government is by the people, through their chosen 
representatives, practical legislation admits of no other standard of action, for what the people believe 
is for the common welfare must be accepted as tending to promote the common welfare, whether it 
does in fact or not. Any other basis would conflict with the spirit of the Constitution, and would 
sanction measures opposed to a Republican form of government. While we do not decide, and cannot 
decide, that vaccination is a preventive of smallpox, we take judicial notice of the fact that this is the 
common belief of the people of the state, and, with this fact as a foundation, we hold that the statute in 
question is a health law, enacted in a reasonable and proper exercise of the police power.’ 179 N. Y. 
235,72 N. E. 97. 

Since, then, vaccination, as a means of protecting a community against smallpox, finds strong support 
in the experience of this and other countries, no court, much less a jury, is justified in disregarding the 
action of the legislature simply because in its or their opinion that particular method was-perhaps, or 
possibly-not the best either for children or adults. 

Did the offers of proof made by the defendant present a case which entitled him, while remaining in 
Cambridge, to [I97 U.S. I 1,361 claim exemption from the operation of the statute and of the regulation 
adopted by the board of health? We have already said that his rejected offers, in the main, only set 
forth the theory of those who had no faith in vaccination as a means of preventing the spread of 
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smallpox, or who thought that vaccination, without benefiting the public, put in peril the health of the 
person vaccinated. But there were some offers which it is contended embodied distinct facts that might 
properly have been considered, Let us see how this is. 

The defendant offered to prove that vaccination ‘quite often’ caused serious and permanent injury to 
the health of the person vaccinated; that the operation ‘occasionally’ resulted in death; that it was 
‘impossible’ to tell ‘in any particular case’ what the results of vaccination would be, or whether it would 
injure the health or result in death; that ‘quite often’ one’s blood is in a certain condition of impurity 
when it is not prudent or safe to vaccinate him; that there is no practical test by which to determine 
‘with any degree of certainty’ whether one’s blood is in such condition of impurity as to render 
vaccination necessarily unsafe or dangerous; that vaccine matter is ‘quite often’ impure and dangerous 
to be used, but whether impure or not cannot be ascertained by any known practical test; that the 
defendant refused to submit to vaccination for the reason that he had, ‘when a child,’ been caused great 
and extreme suffering for a long period by a disease produced by vaccination; and that he had 
witnessed a similar result of vaccination, not only in the case of his son, but in the cases of others. 

These offers, in effect, invited the court and jury to go over the whole ground gone over by the 
legislature when it enacted the statute in question. The legislature assumed that some children, by 
reason of their condition at the time, might not be fit subjects of vaccination; and it is suggested-and 
we will not say without reason-that such is the case with some adults. But the defendant did not offer 
to prove that, by reason of his then condition, he was in fact not a fit subject of vaccination [197 U.S. I 1, 
371 at the time he was informed of the requirement of the regulation adopted by the board of health. It 
is entirely consistent with his offer of proof that, after reaching full age, he had become, so far as 
medical skill could discover, and when informed of the regulation of the board of health was, a fit 
subject of vaccination, and that the vaccine matter to be used in his case was such as any medical 
practitioner of good standing would regard as proper to be used. The matured opinions of medical men 
everywhere, and the experience of mankind, as all must know, negative the suggestion that it is not 
possible in any case to determine whether vaccination is safe. Was defendant exempted from the 
operation of the statute simply because of his dread of the same evil results experienced by him when 
a child, and which he had observed in the cases of his son and other children? Could he reasonably 
claim such an exemption because ‘quite oRen,’ or ‘occasionally,’ injury had resulted from vaccination, 
or because it was impossible, in the opinion of some, by any practical test, to determine with absolute 
certainty whether a particular person could be safely vaccinated? 

It seems to the court that an affirmative answer to these questions would practically strip the 
legislative department of its function to care for the public health and the public safety when 
endangered by epidemics of disease. Such an answer would mean that compulsory vaccination could 
not, in any conceivable case, be legally enforced in a community, even at the command of the 
legislature, however widespread the epidemic of smallpox, and however deep and universal was the 
belief of the community and of its medical advisers that a system of general vaccination was vital to 
the safety of all. 

We are not prepared to hold that a minority, residing or remaining in any city or town where smallpox 
is prevalent, and enjoying the general protection afforded by an organized local government, may thus 
defy the will of its constituted authorities, acting in good faith for all, under the legislative sanction of 
the state. If such be the privilege of a minority, [197 1J.S. 11,381 then a like privilege would belong to 
each individual of the community, and the spectacle would be presented of the welfare and safety of 
an entire population being subordinated to the notions of a single individual who chooses to remain a 
part of that population. We are unwilling to hold it to be an element in the liberty secured by the 
Constitution of the United States that one person, or a minority of persons, residing in any community 
and enjoying the benefits of its local government, should have the power thus to dominate the majority 
when supported in their action by the authority of the state. While this court should guard with 
firmness every right appertaining to life, liberty, or property as secured to the individual by the 
supreme law of the land, it is of the last importance that it should not invade the domain of local 
authority except when it is plainly necessary to do so in order to enforce that law. The safety and the 
health of the people of Massachusetts are, in the first instance, for that commonwealth to guard and 
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protect. They are matters that do not ordinarily concern the national government. So far as they can be 
reached by any government, they depend, primarily, upon such action as the state, in its wisdom, may 
take; and we do not perceive that this legislation has invaded any right secured by the Federal 
Constitution. 

Before closing this opinion we deem it appropriate, in order to prevent misapprehension as to our 
views, to observe-perhaps to repeat a thought already sufficiently expressed, namely-that the police 
power of a state, whether exercised directly by the legislature, or by a local body acting under its 
authority, may be exerted in such circumstances, or by regulations so arbitrary and oppressive in 
particular cases, as to justify the interference of the courts to prevent wrong and oppression. Extreme 
cases can be readily suggested. Ordinarily such cases are not safe guides in the administration of the 
law. It is easy, for instance, to suppose the case of an adult who is embraced by the mere words of the 
act, but yet to subject whom to vaccination in a particular condition of his health [197 U.S. 1 I, 391 or 
body would be cruel and inhuman in the last degree. We are not to be understood as holding that the 
statute was intended to be applied to such a case, or, if it was so intended, that the judiciary would not 
be competent to interfere and protect the health and life of the individual concerned. ‘All laws,’ this 
court has said, ‘should receive a sensible construction. General terms should be so limited in their 
application as not to lead to injustice, oppression, or an absurd consequence, It will always, therefore, 
be presumed that the legislature intended exceptions to its language which would avoid results of this 
character. The reason of the law in such cases should prevail over its letter.’ United States v. Kirby, 7 
Wall. 482, 19 L. ed. 278; Lau Ow Bew v. United States, 144 U.S. 47, 58, 36 S. L. ed. 340, 344, 12 
Sup. Ct. Rep. 5 17. Until otherwise informed by the highest court of Massachusetts, we are not inclined 
to hold that the statute establishes the absolute rule that an adult must be vaccinated if it be apparent or 
can be shown with reasonable certainty that he is not at the time a fit subject of vaccination, or that 
vaccination, by reason of his then condition, would seriously impair his health, or probably cause his 
death. No such case is here presented. It is the cause of an adult who, for aught that appears, was 
himself in perfect health and a fit subject of vaccination, and yet, while remaining in the community, 
refused to obey the statute and the regulation adopted in execution of its provisions for the protection 
of the public health and the public safety, confessedly endangered by the presence of a dangerous 
disease. 

We now decide only that the statute covers the present case, and that nothing clearly appears that 
would justify this court in holding it to be unconstitutional and inoperative in its application to the 
plaintiff in error, 

The judgment of the court below must be affirmed. 

It is so ordered. 

Mr. Justice Brewer and Mr. Justice Peckham dissent. 

Footnotes 

‘State-supported facilities for vaccination began in England in 1808 with the National Vaccine 
Establishment. In 1840 vaccination fees were made payable out of the rates. The first compulsory act 
was passed in 1853, the guardians of the poor being intrusted with the carrying out of the law; in 1854 
the public vacinations under one year of age were 408,824 as against an average of 180,960 for several 
years before. In 1867 a new act was passed, rather to remove some technical difficulties than to 
enlarge the scope of the former act; and in 1871 the act was passed which compelled the boards of 
guardians to appoint vaccination officers. The guardians also appoint a public vaccinator, who must be 
duly qualified to practise medicine, and whose duty it is to vaccinate (for a fee of one shilling and 
sixpence) any child resident within his district brought to him for that purpose, to examine the same a 
week after, to give a certificate, and to certify to the vaccination officer the fact of vaccination or of 
insusceptibility. . . . 
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Vaccination was made compulsory in Bavarla in 1807, and subsequently in the following countries: 
4 Denmark (18 lo), Sweden (18 14), W urttemberg, Hesse, and other German states (18 18), Prussia 

(1835), Roumania (1874), Hungary (1876), and Set-via (1881). It is compulsory by cantonal law in 10 
out of the 22 Swiss cantons; an attempt to pass a Federal compulsory law was defeated by a plebiscite 
in 188 1. In the following countries there is no compulsory law, but governmental facilities and 
compulsion on various classes more or less directly under governmental control, such as soldiers, state 
employees, apprentices, school pupils, etc.: France, Italy, Spain, Portugal, Belgium. Norway, Austria, 
Turkey. . . . Vaccination has been compulsory in South Australia since 1872, in Victoria since 1874, 
and in Western Australia since 1878. In Tasmania a compulsory act was passed in 1882. In New South 
Wales there is no compulsion, but free facilities for vaccination. Compulsion was adopted at Calcutta 
in 1880, and since then at 80 other towns of Bengal, at Madras in 1884, and at Bombay and elsewhere 
in the presidency a few years earlier. Revaccination was made compulsory in Denmark in 187 1, and in 
Roumania in 1874; in Holland it was enacted for all school pupils in 1872. The various laws and 
administrative orders which had been for many years in force as to vaccination and revaccination in 
the several German states were consolidated in an imperial statute of 1874.’ 24 Encyclopaedia 
Britannica (1894), Vaccination. 

‘In 1857 the British Parliament received answers from 552 physicians to questions which were 
asked them in reference to the utility of vaccination, and only two of these spoke against it. 
Nothing proves this utility more clearly than the statistics obtained. Especially instructive are 
those which Flinzer compiled respecting the epidemic in Chemnitz which prevailed in 1870-71, 
At this time in the town there were 64,255 inhabitants, of whom 53,891, or 83.87 per cent, were 
vaccinated, 5,712, or 8.89 per cent were unvaccinated, and 4,652, or 7.24 per cent, had had the 
smallpox before. Of those vaccinated 953, or 1.77 per cent, became affected with smallpox, and 
of the uninocculated 2,643, or 46.3 per cent, had the disease. In the vaccinated the mortality 
from the disease was 0.73 per cent, and in the unprotected it was 9.16 per cent. In general, the 
danger of infection is six times as great, and the mortality 68 times as great, in the unvaccinated, 
as in the vaccinated. Statistics derived from the civil population are in general not so instructive 
as those derived from armies, where vaccination is usually more carefully performed, and where 
statistics can be more accurately collected. During the France- German war (1870-7 1) there was 
in France a widespread epidemic of smallpox, but the German army lost 

during the campaign only 450 cases, or 58 men to the 100,000; in the French army, however, where 
vaccination was not carefully carried out, the number of deaths from smallpox was 23,400.’ , Johnson’s 
Universal Cyclopaedia (1897), Vaccination. 

‘The degree of protection afforded by vaccination thus became a question of great interest, Its 
extreme value was easily demonstrated by statistical researches. In England, in the last half of 
the eighteenth century, out of every 1,000 deaths, 96 occurred from smallpox; in the first half of 
the present century, out of every 1,000 deaths, but 35 were caused by that disease. The amount 
of mortality in a country by smallpox seems to bear a fixed relation to the extent to which 
vaccination is carried out In all England and Wales, for some years previous to 1853, the 
proportional mortality by smallpox was 21.9 to 1,000 deaths from all causes; in London it was 
but 16 to 1,000; in Ireland, where vaccination was much less general, it was 49 to 1,000, while 
in Connaught it was 60 to 1,000. On the other hand, in a number of European countries where 
vaccination was more or less compulsory, the proportionate number of deaths from smallpox 
about the same time varied from 2 per 1,000 of all causes in Bohemia, Lombardy, Venice, and 
Sweden, to 8.33 per 1,000 in Saxony. Although in many instances persons who had been 
vaccinated were attacked with smallpox in a more or less modified form, it was noticed that the 
persons so attacked had been commonly vaccinated many years previously. 16 American 
Cyclopedia, Vaccination (1883). 

‘Dr Buchanan, the medical officer of the London Government Board, reported [l97 U.S. 11, 18811 
as the result of statistics that the smallpox death rate among adult persons vaccinated was 90 to 
a million; whereas among those unvaccinated it was 3,350 to a million; whereas among 
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* 
vaccinated children under five years of age, 42 l/2 per million; whereas among unvaccinated 
children of the same age it was 5,950 per million.’ Hardway, Essentials of Vaccination (1882). 
The same author reports that, among other conclusions reached by the Academic de Medicine of 
France, was one that, ‘without vaccination, hygienic measures (isolation, disinfection, etc.) are 
of themselves insufficient for preservation from smallpox.’ Ibid. 

The Belgian Academy of Medicine appointed a committee to make an exhaustive examination of the 
whole subject, and among the conclusions reported by them were: 1. ‘Without vaccination, hygienic 
measures and means, whether public or private, are powerless in preserving mankind from smallpox, . 
. . 3. Vaccination is always an inoffensive operation when 

practised with proper care on healthy subjects. . . .4. It is highly desirable, in the interests of the health 
and lives of our countrymen, that vaccination should be rendered compulsory.’ Edwards, Vaccination 
( 1882.) 

The English Royal Commission, appointed with Lord Herschell, the Lord Chancellor of England, at 
its head, to inquire, among other things, as to the effect of vaccination in reducing the prevalence of, 
and mortality from, smallpox, reported, after several years of investigation: ‘We think that it 
diminishes the liability to be attacked by the disease; that it modifies the character of the disease and 
renders it less fatal,-of a milder and less severe type; that the protection it affords against attacks of the 
disease is greatest during the years immediately succeeding the operation of vaccination,’ 
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PUBLIC FORUM 18 February 2002 

The meeting was called to order at 7:35 pm. by Ken Pearson with and introduction of 
himself as moderator for the meeting. 
Ken explained the purpose of the meeting was to obtain positive and negative input on 
Reservation policing provided by White Earth Police Department. This information will 
be used to address the next level of Government. 
He .explained rules for the meeting and had a role call of invited guests from local 
governing bodies. In attendance were members from Spring Creek Twp., Eagle View 
Twp., Sugar Bush Twp., Callaway Twp., Riceville Twp., City of Ogema, and City of 
Callaway. 
The floor was then opened for pro and con topics and were presented as follows: 

Con- Ray Bellcourt, White Earth, 
He disagrees with the formation of the White Earth Police Dept. It is an illegitimate 

police force; the agreement with Becker County is illegal. The court system in White 
Earth is not valid and cannot enforce warrants. This police department was put together 
without due process because the people were not asked about this and majority of 
enrolled members are against having a police force. 

Con- Mike Ladue, North End of Reservation; 
His house has been robbed twice, even with that he is not for the tribal police. He 

believes we have too many law enforcement persons in the area. He feels we are 
becoming a police state. He is concerned that with the over policing that it will create 
problems with young drivers and insurance rates. He also did not receive the opportunity 
to speak about having this police force and feels due process was also not done. He feels 
also that if the police was to be “Indians policing Indians” that this is also not happening 
because the Tribal Police are mostly white officers. 

Con- Ed Peterson, Detroit Lakes; 
He feels that the whole legal issue pertaining to the organization of this police 

department needs to be looked at. Public Law 280 was never taken into consideration. He 
also feels the people of the Tribe were not given a chance to voice there concerns. 
The legal issue with the governing bodies is that there is no separation of power. 

Con- Jerry Skov, Strawberry Lake; 
He feels that this whole issue is a mass confusion. No one seems to know if this is a 

legal police force or not. He feels the first step should be to determine this. 

Con- Leonard Allen Roy, Strawberry Lake; 
He feels that the formation of this police force is a violation of Federal Law. He can 

understand why some business owners are for the police force but the police do things 
they don’t have jurisdiction to do. 



Con- Dan Steffl, Callaway; 
He questions the funding of the White Earth Police Department. Since Mahnomen 

County and Clear-water County have ended the agreement with the police dept. does 
Becker County have to pick up any additional expenses? He feels the residents of Becker 
County cannot afford any additional expenses. The taxpayers cannot afford any extra 
police. 

Con-Ted Torgeson, Sugar Bush Township; 
He feels the police force are congregating in a small area since Mahnomen and 

Clearwater Counties have backed out of the agreement with White Earth Police 
Department. Communities are being over policed especially Callaway. 

Con- Lenny Potter, White Earth, 
He says he has lived on other reservations and that he has seen this type of police 

force before. They are illegal and usually pushed on the people. This is very similar to the 
police force on Mill Lacs Reservation. Another problem is the Tribal License Plates. 
Other police departments target them unfairly. He also feels that brutalities by police 
officers are a concern. 

Con- Bill Wakefield, South White Earth; 
He also feels we are over policed. His wife was stopped by a tribal police officer 

and asked if she was an enrolled member of White Earth Tribe? What does this have to 
do with proper police procedure? Why does Becker County recognize the tribe police 
dept. if it is not a legal dept.? These are questions he feels need to be answered. 

Con-Laura Guthrie; 
She states she has been directly affected by all three agencies in question. A White 

Earth Police Officer injured her daughter. No one seems to take responsibility for the 
departments actions. No one claims jurisdiction over the dept. She has been given no 
assistance in this matter because her daughter is an Indian Child. She feels Mahnomen 
and Clearwater misused the grant money that was awarded for policing and when the 
money was gone they ended the contract. 

Pro- Laura Guthrie; 
She feels the police dept. has been good in providing youth programs such as 

parades and role model activities. 

Con- Leonard Roy; 
He states he was pulled over by the tribal police and he told them they were not a 

legal police force. That they had no authority over him. The officer told him he would not 
write him a speeding ticket but for him not to expect any help in the future if he needed it. 



Con- Clarence Roy, White Earth; 
He states that the tribal police force is not a police department at all, that they are a 

Security Force put together by the Tribal Business Council. They do not protect people’s 
rights. They only protect the Business Council. 

Pro- Mike Ladue, 
He feels some good is coming from the police dept. by way of traffic violation fees. 

Con- Marvin Manypenny, 
He feels there is a lot of misinformation going on and this is a very complex legal 

issue. First off the law was not followed in the creation of this police force and therefore 
the agreements are not valid. The Constitution of the Tribes has not been followed and 
that the Secretary of the Interior has to give consent for the creation of a tribal police 
force and that this never occurred. The tribal officials have to follow the correct 
procedures if they are going to do something like this. 

The open floor for input was closed and Ken Pearson spoke on information he had 
obtained: 

He has researched the agreement between White Earth and Becker County. The 
governing body that was put in place to regulate day-by-day action of the police dept. has 
not met once since the police dept. began operations. Therefore they are not hearing the 
concerns and issues of the people. 

He also found that there is no control over the Dept. No separation of powers 
and no voting procedure. 

He also found that the Tribes that make up the Reservation were not in 
agreement with signing any police agreements and that the contracts are signed as “White 
Earth Indian Reservation.” No Tribe signatures. 

The Grant Application has not been adhered to. Some areas have been taken care 
of some have not. 

Pine Point had several issues that have not been checked into. 
Ken has spoke with Tribal Officers and Sheriff Rooney. 
- Rooney spoke on problems between Mahnomen and White Earth P.D. The 

threat of B.I. Retrocession is not real and the threat is bogus, 
- Rooney was asked would Mahnomen and Clearwater enter back into 

agreement if things were changed? He said many things would have to 
change beginning with impartial powers, open court records, and 
information. 

Ken also found that the tribal police are not patrolling reservation areas in Mahnomen 
and Clear-water Counties since the agreement with them have ended. The Counties are not 
patrolling them either. 

Ken stated that he chose to have this meeting and to mediate it because of the phone calls 
he has been receiving from concerned residents within the reservation, The people’s 
concerns are not being heard by any governing entity. The Callaway Liquor Store is 
being targeted and that City of Callaway Ordinances is not being considered. . 



The Tribal Police are doing the easy work such as traffic tickets and D.U.1.s. Drug 
trafficking and other serious problems are being ignored. 
The Tribal Police are doing the easy work such as traffic tickets and D.U.1.s. Drug 
trafficking and other serious problems are being ignored. 

A group shall be established and should speak by way of a resolution. 
The topic was placed before the floor to establish an entity and a name for this group. All 
were in favor for establishing a group and to call themselves: 
“ Concerned Coalition for Better Law Enforcement” or “ Citizens for Legal 
Government”. 

A group shall be established and should speak by way of a resolution. 
The topic was placed before the floor to establish an entity and a name for this group. All 
were in favor for establishing a group and to call themselves: 
“ Concerned Coalition for Better Law Enforcement” or “ Citizens for Legal 
Government”. 

Nominations were heard for the following positions: 

President: Mike Ladue made a motion to elect Ken Pearson for this position and to 
combine this with the Spokesperson Position, second by Ted Torgeson, all in favor, none 
opposed. Motion carried. 

Secretary: Motion made by Melvin Manypenny to elect Leonard Roy Jr. to this position, 
second by Jeff Leff, all in favor, none opposed, motion carried. 

A resolution shall be constructed to cover the following topics: 
l- Possible go to Federal level and get an injunction to end Police Department. 

Obtain Public Defenders, 
2- Find out if there is any Policy and Procedures pertaining to White Earth Police 

Department. 
3- Find out if there is a legal White Earth Police Department. 
4- Address the issue that the people feel like they are giving up their personal rights. 
5- Don’t try to save what is already in place. The group feels the existing Police 

Department should be disbanded. 

The floor was opened again to discuss what the group should do next? The decision was 
made for Ken Pearson to call another meeting when he and Leonard Roy Jr. are prepared 
with additional information. 

Motion to close meeting was made by Wilhelm Walther, second by Jerry Skoe, all in 
favor, none opposed, motion carried. 

There is one attachment to these minutes. An article by Tim Kjos shall also be presented. 



! 



Becker County Tribal Forum 
February 18’h, 2002 

Pro : Shannon Groth, Strawberry Lake area, 

Before the Tribal Police began patrolling the area his house was broken into and 
everything was taken. Now he rarely sees people parking along his road and hanging 
around the area, and he has had no problems with break-ins. The presence of police is 
helping. 

Pro: Mark Pacton, Owner of Garage in Ogema, 

He has not had as much trouble with break- ins and vandalism and has had only two cars 
stolen since they began patrolling. This is far less than in the past. He also stated that he 
has been stopped for traffic violations and did not feel he was being picking on in any 
way. 

Pro : Ken Pearson, gave statements from elderly in Round Lake and Minnie Point area, 

He has visited with some elderly people Tom these areas who stated that they like seeing 
the Tribal Police around, now they see police cars in the area, prior to the Tribal Police 
they never saw a police car in the area unless they were called for help. This exposure 
has helped curb crime. 

Con : Melvin Mennypenny, 

Judge Richard Wilson of Walker, MN stated that the agreement between White Earth 
Tribal Business Council and Becker County to work with “Tribal Police” is illegal. 
There is no separation of state. Therefore the “Tribal Police” are really just a private 
security force for the Tribal Business Council. 

Pro : Laura Guthrey, Strawberry Lake area, 

Stated that it is positive that we are all meeting in this way to discuss this issue and work 
together for answers. 

Con : Leonard Roy, Strawberry Lake, 

Had a complaint about the incident that occurred in Pine Point and read the Article from 
the paper, which will be entered into the minutes from this meeting. He asked ifit was 
common procedure for a police officer to leave the area when someone is shooting a gun. 
If this police officer would have stayed he may have been able to prevent this suicide. He 
also asked why the Detroit Lakes force is in Pine Point. The people of the White Earth 
Tribe did not have a voice in the decision to have the Tribal Force; therefore there is no 
legal agreement. 
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Pro : By woman whose family member also committed suicide, 

It is unfair to place blame on this police officer for a suicide. This person chose to die, 
and would have found a way to die. 

Pro : Sandra St.Claire, White Earth, 

She is a dispatcher for Becker County and she has seen that the Tribal Force has helped 
improve response time to calls. They help cover all-areas. She feels the complaints 
should be addressed to the Tribal Council for not letting the people have a voice. She 
also has a concern as to whether they are following the law. 

Con : Marvin MeMypeMy, 

He has been against the establishment of this force from the beginning. The people have 
been fooled. Stated public law 280, process has not been followed. There needs to be a 
separation of powers. If it is done democratically, then so be it, but it was not. Until they 
do it in the right way it is just a facade. 

Pro : Jim Jirava, Spring Creek Township, 

He would like to know why there is an absence of Becker County Sheriffs at this 
meeting. He feels they should be here listening to the problems stated tonight. He would 
also like to know why Mahnomen County got out of the agreement with the Tribal Force, 
and feels Becker County should be questioning this as well. Ken Pearson then stated that 
he did not extend an invitation to any Police Force because he did not want and person to 
feel intimidated by their presence and therefore not state their true feelings of situation. 

Con : Ray Belcourt His 2”d statement alter there was no 1” time statements given 

The Justice department can pump money into the reservation, but the couuty can’t get 
any money for their own police department. There are now 18 Tribal Police in the area, 
if there is such a need for police why did the county never place a Sheriff in the area 
before. There was no forum for the Indian People on this issue. If a violation goes to 
Tribal Court there is no way to appeal a decision. This is taking away the people’s rights. 
The Judge for the Tribal Court was only an attorney before. 

Pro : Leonard Alan Roy- Richwood 

He stated that there is a possibility of good coming from having a Tribal Force, but at this 
time have they been trained in the right way, can they neutralize a violent situation. He is 
concerned that the motivation to learn and do well is not there. If the intentions are good- 
then great! 



Con: Mike Ladue, Waubun 

He described an incident he was involved in that he felt very much in danger. He was 
traveling on the Richwood road; a tribal policeman flashed his lights for him to stop. He 
then called the County while driving and asked for a County Sheriff to come to the 
reservation line and meet him there and to let the Tribal officer know of his plans. He did 
not want to stop without that protection from County. When he arrived at the reservation 
line he stopped to wait, but the Tribal officer got out of his car and unbuckled his pistol in 
a squat. Is it common procedure to unbuckle your pistol and squat folr a speeding 
violation of traveling 65 on a 55 mile/hour road? He feels we are giving up our rights as 
citizens. 

Con: Melvin MeMypeMy 

Becker County and Mahnomen County Police force do your job, for everyone. 
He described two incidents - one where he saw a man being hit with a baseball bat by 
another, all the Tribal police were standing around when they finally intervened they 
yelled at the injured man instead of giving him the first aid he required. The second 
incident he saw a man being beaten with a railroad tie all the police stood around and did 
nothing. 

Con : Jeff Leff - 3 miles N. of White Earth 

He is concerned that there is no appeal system in Tribal Court, in the real world the 
people have rights! He fears the Tribal force will end up becoming a goon squad using 
intimidation/ fear to control people. Everything is clouded, what do the Tribal police 
officers have enforcement over. 

Con : Ray Belcourt 

The Supreme Court stated that the MN state police force does not have jurisdiction on 
Tribal land. Now the County makes an agreement with Tribe and says they have 
jurisdiction now, how can that be? 

Con : Leonard Roy 

He described an incident in Pine Point in which shots were fired through the victim’s 
window. The victim called 911 and told of problems and who they saw firing the gun. 
The Tribal Force got it a mixed up, they took a statement from the shooter then went to 
victims house and forced that person to lie on ground. 

Con : Jeff Leff Waubun 

He doesn’t feel secure in his area with the Tribal Force around. He is tired of being a pun 
by elected officials. He feels they give the people free licenses and extended hunting to 
appease them but in the end they loose. 



Pro : Leonard Alan Roy, Richwood 

He feels it is positive that we are all here working together to get something done. 



Citizens for Lawful Government 

Who we are: Citizens for Lawful Government. 

Why we are here: The agreement between Becker County and the White 
Earth Reservation Business Council 

Resolutions: 
1. Find out if there is a legal White Earth Police Force. 
2, Address the issue that the people feel like they are giving up their 

personal rights. 
3. Find out if there is any Policy and Procedures pertaining to the White 

Earth Police Department. 
4. Don’t try to save what is already in place. The group feels the existing 

Police Department should be disbanded. 
5. If possible, go to Federal level and get an injunction to end Police 

Department. Obtain Public Defenders. 

Boozhoo Waabishkiid Mai’ingan indizhinikaaz mang indoodem. Ode’imini 
Zagai’ganing indoonjibaa. (Hello my name is White Wolf and my clan is 
Loon. I am from Strawberry lake.) 

There is a controversy existing over the legitimacy and status of the White 
Earth tribal courts and law enforcement system that are now operating de 
facto (Black’s Law Dictionary defines de facto as a state of affairs that is 
being accepted for practical purposes but is illegal or illegitimate) and not 
with the consent of the tribal membership, which must be obtained if it is to 
be obtained through the procedures required for an amendment in the tribal 
constitution. 

i 

Whereas, no power has been delegated to the Tribal Executive Committee or 
the Reservation Business Committees which could even arguably support 
the establishment of the tribal court and the White Earth Tribal Police which 
are now operating de facto and illicitly and without benefit of constitutional 
legitimacy and without the consent of tribal membership, and before 
legitimacy is granted by the people it will be necessary to amend the tribal 
constitution or secure tribal constitutional reform by a constitutional 
convention, and 



Whereas, the same would be necessary for the establishment of a duly 
authorized White Earth tribal police force, consent of the tribal membership 
and constitutional provisions not contained in the present document would 
be necessary as a pre-requisite to the establishment of the force; and 

Whereas, the Associate Solicitor’s office of the United States Department of 
the Interior had previously concluded in a memorandum dated September 
30, 1980, that the intent of the constitution was to grant powers through 
Article V and VI rather than through Article I general purposes or the 
Preamble, and concluded again in 1986 that the Constitution of the 
Minnesota Chippewa Tribe must be amended before the Tribal Executive 
Committee or any of the tribe’s reservation business committees may 
authorize a tribal court. 

Whereas, the Associate Solicitor’s office stated in the 1986 determination 
that, “It is simply unreasonable to conclude that the drafters of the 
constitution intended to give virtually unlimited authority to reservation 
business committees by authorizing them to make expenditures for 
reservation purposes, but then proceeded to provide several paragraphs 
detailing explicit authorities that would clearly be subsumed under the 
categories ‘promoting the general welfare’ or ‘maintaining justice’. Such a 
conclusion is especially 
untenable since the U.S. Supreme Court rejected such an approach with 
respect to the United States Constitution long before the Constitution of the 
Minnesota Chippewa Tribe was adopted. Jacobson v. Massachusetts, 197 
U.S. 11, 22 (190.5), and 

Whereas, even the Secretary of the Interior cannot approve the purported 
authority of the tribal court unless and until the tribal constitution authorizes 
the tribal governing body or body to exercise the authority and jurisdiction, 
and the tribal constitution does not presently authorize the tribal court; and 

Whereas, in establishing unconstitutional courts and law enforcement 
agencies without separation or powers protections or checks and balances 
deprives the tribal membership of any independent judicial review, and 
deprives the membership of a forum that can refuse or enforce an 
unconstitutional act of the tribal government at an appellate level, and 



Whereas, that at present, there is no balance of power in the Minnesota 
Chippewa Tribe’s government and the law enforcement agencies and tribal 
courts are acting de facto and not dejure (dejure, which means rightful, 
legitimate, just or constitutional), and 

Whereas, in Clinton v. United States (U.S. Supreme Court, No. 97-1374, 
1998) the Supreme Court of the United States through the written case 
opinion expounded, in regard to the separation of powers, that, “Separation 
of powers was designed to implement a fundamental insight: concentration 
of power in the hands of a single branch is a threat to liberty. The Federalist 
states the axiom in these explicit terms: ‘The accumulation of all powers, 
legislative, executive and judiciary, in the same hands....may justly be 
pronounced the very definition of tyranny.’ The Federalist, No. 47, p, 301 
(C. Rossiter ed., 1961), and 

Whereas, the Framers of the Constitution of the United States used the 
principles of separation of powers and federalism to secure liberty in the 
fundamental political sense of the term, quite in addition to the idea of 
freedom from intrusive governmental acts. “The idea and the promise were 
that when the people delegate some degree of control to a remote central 
authority, one branch of government ought not to possess the power to shape 
their destiny without a sufficient check from the other two. In this vision, 
liberty demands limits on the ability of any one branch to influence basic 
political decisions” (Clinton case opinion, id.), and 

Whereas, perhaps one of the most oft-quoted passages from The Spirit of the 
Laws regarding the separation of powers, quoted both in court opinions and 
in discussions on political philosophy, is the following: “When the 
legislative and executive powers are united in the same person, or in the 
same body of magistates, there can be no liberty; because apprehension may 
arise, lest the same monarch or senate should enact tyrannical laws, to 
execute them in a tyrannical manner....Again, there is no liberty tf the 
judiciary power be not separated from the legislative and executive. Were it 
joined with the legislative, the life and liberty of the subject would be 
exposed to arbitrary control; for the judge would then be the 
legislator...were itjoined to the executive power, the judge might behave 
with violence and oppression. There would be an end of everything, were 
the same man, or the same body, whether of the nobles of the people, 
exercise those three powers, that of enacting laws, that executing the public 



, 

resolutions, and of trying the causes of individuals ‘, and that, when there is 
a lack of separation of powers, the whole power is united in one body, and as 
Montesquieu wrote, “and though there is no external pomp that indicates a 
despotic sway, yet the people feel the eJ&cts of it at every moment” 

There is no justice in a system that does not know it, so I urge you to abolish 
your side of the agreement with the White Earth Reservation Business 
Council in an attempt to end this tyranny and dictatorship that has violated 
civil rights, human rights, constitutional rights, and treaty rights that have 
been taken away from the Members of the White Earth Nation without due 
process of law and also it has affected the rights of citizens that belong to the 
United States of America. Freedom, liberty, and justice for all is all that we 
ask for. Who knows how many more people will be treated in such an unjust 
fashion that is a disgrace to freedom and the face of democracy itself? How 
could a nation such as the United States of America just look over a 
government that is similar to that of a communist government? How many 
more men, women, and children will have to put up with such tyranny? I 
hope that this information has enlightened you enough to consider and 
change your position in the law enforcement agreement with the White Earth 
Reservation Business Council, and to never again assist in such an act that is 
a disgrace to essential democracy itself. 



CrrIZENS for LAWFUR C;-~~R~NT 
White Earth Reservation 

June 14,2002 

Bridget C. Johnson 
Project Specialist 
State Court Administrator’s Office 
25 Constitution Avenue Suite 120 
St. Paul, MN 55155 

Re: Full Faith and Credit Committee 
Comments for inclusion in Tribal Court State Court Forum 

Dear Ms. Johnson: 
0‘: , J 

Please find enclosed our letter of comments &“d supplementary attachments 
for distribution to the Committee. 

Thank you. 

g&;-s 
Interim Secretary 
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To: Full Faith and Credit Committee 00‘ 
c/o Project Specialist Bridget C. Johnson 

: ’ 

State Court Administrator’s Office 

Date: June 13,2002 

Re: Comments for inclusion in Tribal Court State Court Forum 
Friday, June 21,2002 
9:30 a.m. in Room 230 
Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul Minnesota 

Dear Ms. Johnson: 

On behalf of the Citizens for Lawful Government organization of Callaway, Minnesota, 
which is located within the White Earth Indian Reservation, we would like to take this 
opportunity to offer the following comments and recommendations in regard to the issue of 
the extension of “full faith and credit” to tribal court proceedings: 

er’, ) 
1. Extension of “full faith and credit” in regard to the’ proceedings of the purported 

“White Earth Tribal Court” would be premature at this time because of the presently 
existing unconstitutionality and unlawful operation of the said court. 

2. There is a legal and political controversy existing over the legitimacy and status of the 
White Earth Tribal Court; it is operathrg de facto as opposed to de jure and is acting 
without having been established by consent of the tribal membership through the 
legally required tribal constitutional amendment or in its alternative, constitutional 
conventian held and approved by tribal membership and authorizing establishment of 
the so-called court. 

3. Powers inherent in the tribe as a whole must be defined and exercised by the consent of 
tribal membership and under the present Revised Constitution and By-laws of the 
Minnesota Chippewa Tribe, the organic government document of the tribe, powers 
granted to the tribal government by the tribal membership must be enumerated in the 
constitutional article or articles setting out the powers of the governing body, 

4. A statement of purpose such as is found in Article 1 of the Revised Constitution and 
By-laws is not sufficient to legitimize the present &ifacto tribal court. Attached 
and enclosed is an opinion of the Associate Solicitor of Indian Affairs, Office of the 
Solicitor, United States Department of the Interior; opined that the tribal constitution 
does not delegate to tribal officials the power the power to authorize tribal courts. 



5. The Associate Solicitor’s Office stated in the 1986 opinion determination that, “It is 
simply unreasonable to conclude that the drafters o&he constitution intended to give 
virtually unlimited authority to reservation business committees by authorizing them to 
make expenditures for reservation purposes, but then proceeded to provide several 
paragraphs detailing explicit authorities that would clearly be subsumed under the 
categories ‘promoting the general welfare’ or ‘maintaining justice’, Such CL conciuston 
is especially untenable since the U.S. Supreme Court rejected such an approach with respect 
to the Utsited States Constitution long before the Constitution of the Minnesota Chippewa 
Tribe was adopted. Jacobson v. Massachusetts, 197 U.S. 11,22 (1905). ” 

6. Even the Secretary of the Interior cannot approve the purported authority of the tribal 
court unless and until the tribal constitution authorizes the tribal governing body or body 
to exercise the authority and jurisdiction, and the constitution does not presently authorize 
the tribal court. 

7. Resolutions l-80 and 2-80 (attached) were attempts by the Tribal Executive Committee 
to take supreme power over the tribal membership without the people’s consent, denying to 
the membership any checks and balances and denying them their rights under the tribal 
constitution and also denying them any independent judicial review. 

8, The opinions of the United States Department of%e Interior prior to 1994 on the lack of 
tribal constitutional authority to establish courts were rejected by Darrell Wadena, then- 
President of the Minnesota Chippewa Tribe in the attached letter beginning, “We, the 
membership of the Minnesota Chippewa Tribe, are writing to advise you that as of today, 
various past Departmental determinations which would diminish the scope of tribal 
authorities of the Minnesota Chippewa Tribe (MCT) and its constituent bands officially 
have no force or effect....” when in fact the membership of the Minnesota Chippewa Tribe 
did not consent to such letter. 

9. In a letter from Ada E. Deer dated September 20,1994 , attached, states that it was 
based upon the assumption that there were tribal constitutional checks and balances, which 
in fact did not and do not exist. There are no separation of powers protections for the 
members and no checks and balances in place and the Reservation Business Committees 
and the Tribal Executive Committee have attempted to assume supreme executive, judicial 
and legislative powers in one body. 

10, In Clinton v. United States (U.S. Supreme Court, No. 97-1374,1998) the Supreme Court 
of the United States through its written case opinion expounded, ln regard to the separation 
of powers, that, “Separation of powers was designedR,to implement a fundamental insight: 
concentration of power in the hands of a single branch is a threat to liberty, The Federalist 
states the axiom in these explicit terms: ‘ The accumulation all powers, legislative, executive 
and judiciary, in the same hands . . . .may justly be pronounced the very definition of 
tyranny.’ The Federalist, No. 47, p. 301 (C. Rossiter ed., 1961). ” 
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There are presently cases pending in federal, state and tribal courts hr which these issues 
have been raised and presented and are awaiting eventual decision. The Committee should 
refrain from any any discussion or recognition towards “full faith and credit” until the 
legal and political issues are determined, in the interest of justice and the protection of 
the citizens and tribal membership living on and tribal membership living on the White 
Earth Reservation. 

It is our position and recommendation at this time that the Full Faith and Credit 
Committee: 

1, Refrain from consideration of applying “full faith and credit” by state courts to White 
Earth Tribal Court proceedings, orders and judgments until and unless a proper tribal 
constitutiona. amendment or constitutional convention is conducted in an adequate time 
and place with full participatory democracy, authorizing a new tribal constitution with. 
separation of powers and establishing a valid tribal a!urt and law enforcement agency, if 
the membership so desires and votes approval of such a court. 

2. Recognize that the Revised Constitution and By-laws of the Minnesota Chippewa Tribe 
does not presently contain the powers necesssary to hold valid court proceedings and 
discussing whether “full faith and credit” should be afforded is premature and not 
appropriate for consideration at this time as there are apparent constitutional violations 
along with denial of civil and human rights of both United States citizens and tribal 
members living within the boundaries of the White Earth Reservation. 

I was requested to write this letter and present these views on behalf and for the Citizens 
for Lawful Government, composed of both Native Americans and non-natives living within 
the boundaries of the White Earth Reservation, at a duly called meeting of the Citizens for 
Lawful Government held June 12,2002, in CalIaway, Minnesota. 

We hope we have not overwhelmed you at this time. If there are any comments or 
questions, please feel free to leave a message for me at (218) 983-3571. AS OUR 
ORGANIZATIONALWAYS SAYS, REMEMBER THAT THE LAST WORDS OF THE 
PLEDGE OF ALLEGUNCE TO THE FLAG ARE “LIBERTY AND JUSTICE FOR ALi” 
NOT “JUST US’: 0% i ’ 

Secretary, Citizens for Lawful 
Government 



Whereas, the Field Solicitor of the United States Office of the Solicitor advised 
as long ago as June, 1980 that where governmental action has the potential to 
affect people’slives in an intimate and drastic way, such as court jurisdiction 
does, the authority should be explicitly stated, and 

Whereas, no power has been delegated to the Tribal Executive Committee or 
the Reservation Business Committees which could even arguably support the 
establishment of the tribal court and the White Earth Tribal Police which are 
now operating de facto and illicitly and without benefit of constitutional 
legitimacy and without the consent of tribal membership, and before 
legitimacy is granted by the people it will be necessary to amend the tribal 
constitution or secure tribal constitutional reform by a constitutional 

hereas, in 1986, the Associate Solicitor of Indian Affairs, Office of 
licitor, United States Department of the Interior, opined to the Associate 

Solicitor, Division of Indian Affairs, regarding the authority of the Tribal 
Executive Committee and the Reservation Business Committees of the 
Minnesota Chippewa Tribe, that the Constitution of the Minnesota Chippe 

ibe does not delegate to tribal officials the power to authorize tribal cou 

this respect as the people have 

Whereas, the same would be necessary for the establishment of a duly 

Whereas, the Associate Solicitor’s office of the United States Department of 
the Interior had previously concluded in a memorandum dated September 30, 
1980, that the intent of the constitution was to grant powers through Article V 
and VI rather than through Article VI or the Preamble, and concluded again 
in 1986 that the Constitution of the Minnesota Chippewa Tribe must be 
amended before the Tribal Executive Committee or any of the tribe’s 
reservation business committees may authorize a tribal court, and 



Whereas, to conclude that any language in Article VI or the Preamble or 
general purposes provisions of the tribal constitution authorizes it to do 
anything further than the purposes states therein ( to make expenditures, 
promote the general welfare of the tribe) would make unnecessary the 
detailed listing of specific authorities contained in the remainder of Article VI, 
and 

Whereas, the Associate Solicitor’s office stated in the 1986 determination that, 
“It is simply unreasonable to conclude that the drafters of the constitution 
intended to give virtually unlimited authority to reservation business 
committees by authorizing them to make expenditures for reservation 
purposes, but then proceeded to provide several paragraphs detailing explicit 

Whereas, the Tribal Executive Committee responded to the 1980 Field 
Solicitor’s opinion by issuing “Constitutional Interpretation No. 1” holding 
that it as the “supreme executive, legislative and judicial body” of the tribe 
had exclusive authority to interpret its constitution and then issued 
“Constitutional Interpretation No. 2” holding that both it and the reservation 
business committees have authority to establish court; however, the Associate 
Solicitor’s office analyzed all the case law the Band cited and concluded it did 
not follow from those decisions that the BIA must always accept without 
question the decision of tribal forums (such as the TEC) on such issues, and 
that the federal statute used as purported authority to establish courts does 
not authorize tribal officials to adjudicate matters if those officials have not 
been delegated such author@ by the trial membership in the tribal constitution 
and did notpreempt the prerogative of the tribal membership to decide whether 
or not to authorize its officials to exercise the jurisdiction the tribe has, by the 
people duly delegating such powers in 

t 

. . 
ereas, even the Secretary of the Interior cannot approve the purported 

uthority of the tribal court unless and until the tribal consti 
e tribal governing body or body to exercise the authority and jurisdiction, 

--------“-.“~~.“.~~ ----------- /- 
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and the tribal constitution does not presently a ize the tribal court; and 

Whereas, the Associa 6 did disagree with the 
assertion that the Depa rior is obligated to construe the tribal 
constitution as broadly as d that such construction will 
benefit the tribe, bet ior did conclude that 
tribal members h tided to empower t 
authorize courts 

jure officers, and 

‘s Law Dictionary defines de fat 
illegitimate, and is 

mate, just or constitutional; 
aw enforcement officers are 

acting in possession of office bu 
and maintaining display of 
authorization of the pe tribal membership, 
institutions of right ernment by setting up in lieu the 

mittee to take s 

protection of their rights under the Revised Constitution 
aws, and denying to the people the protection of the amendment 

process in the tribal constitution that will allow it to be changed if enough 

shing unconstitutional courts and law enforce 
agencies without separation or powers protections or checks and balanc 

unconstitutional act of the tribalgovernment at an appellate level, and 
___._- _.___- ---. ----------“-/ 

of the United States Department of the Interior 
rejected by Darrell Wadena, President of the Minnesota Chippewa Tribe on ,,, --T 

--.. ----.-.--..1- . .._. ._, ,, ._I,~,.. ,” , _,_.” I___,_..~.... *--------.-- --“-I-- 



May 31,1994, in spite of the careful and thorough legal analysis contained in 
the opinions,. by a letter to Ada Deer, Assistant Secretary, Indian Affairs in 
Washington, D.C., beginning with the paragraph, “We, the Membership of 
the Minnesota Chippewa Tribe, are writing to advise you that as of today, 
various past Departmental determinations which would diminish the scope of 
tribal authorities of the Minnesota Chippew T) and its constituent 

ve no force or effect” whe membership of the 
a Tribe did not consent to such letter an the said 

. 
OG 4nr::L$g ti? ---...-,.-- .,I_ _,_,. I 

ddividuals ofthe RBC’s and TEC’s at the time in thGttempt to exercise 
tyrannical and supreme power repugnant to and in disregard of the tribal 
constitution; and the the members have not in fact ever voted to amend the 
tribal constitution to delegate the authority contained in the people to the 
powers of the RBC’s and TEC’s as enumerated in the tribal constitution, and 

Whereas, in a letter from Ada E. Deer datwer 20,1994,&t which the 
then-President of the Minnesota Chippewa Tribe, Norman Deschampe, was 
advised the Associate Solicitor-Indian Affairs, Department of the Interior, 
reneged on the prior opinions of the Department and decided it would allow 
the Minnesota Chippewa Tribe to establish courts, the decision was a matter 
of political pressure upon a the Assistant Secretary only, and was issued based 
upon her reading of the Darrell Wadena letter which ha . d misrahat 
it spoke for the membership, and the change in posture was based upon-Ada 

by, in and for a very few men; and 

Whereas, such change in position was followed by the creation and 
establishment of courts and law enforcement agencies not beholden to any 
‘review or appellate processes, and beholden only to whomever the incumbent 
Reservation Business Committee persons would be, and are not authorized or 
beholden to the community as a whole that has never voted for a 
constitutional amendment allowing such powers, even though the 
establishment of such agencies has unconstitutionally and drastically affected 
the lives of the tribal membership without its consent, and 



hereas, the tribal government of the Minnesota Chippe 

a=FwGo&Bu§ims 

y acquiescence of the Departmen$&th 

Reorganization Act) to further encroach upon the right of the people to have a 
constitution of limited powers and their right to amend the constitution ( if the 
people consent to delegate to the Reservation Business Committees any 
powers not presently enumerated in Article V or VI of the Revised 
Constitution and By-laws of the Minnesota Chippewa Tribe), and 

Whereas, Article XIII of the Revised Constitution and By-laws of the 
Minnesota Chippewa Tribe still provides that members shall be guaranteed 
the protections of the Constitution of the United States, but this Article is 
entirely disregarded by tribal government and the United States Government 
which has the trust responsibility to enforce the triba18constitution, as it did 
prior to the “Ada Deer”letter of 1994, in that in the system of federalism the 
U.S. Government is organized under by its constitution only the judicial 
branch of the government has the power to decide on a law’s constitutionality 
(decision of John Marshall, Chief Justice, in Marbury vs. Madison in 1803) 
and the members of the Minnesota Chippewa Tribe have been blatantly and 
clearly denied any fmal judicial decision upon an unconstitutional act of the 
RBC’s or the TEC because of the power assumed ultrq vires in Resolution l-80 
and 2-80, and those resolutions attempt to do away with and violate the tribal 
constitution as the organic act and law governing the tribe; the Supreme 
Court decision in Marbury vs. Madison by Chief Justice Marshall went to 
great pains to make sure that judicial review was and Iwould remain a power 
of the judicial branch, and that it be impartial, unlike Congress or the 
President, the basis of the decision being Article VI of the Constitution of the 
United States proclaiming the the U.S. Constitution islthe supreme law of the 
United States (and it is this section also that protects treaties made between 
the United States and the Indian nations); and 

Whereas, that at present, there is no balance of power in the Minnesota 
Chippewa Tribe’s government and the law enforcement agencies and tribal 
courts are acting de facto and not de jure, and 



- 
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--‘1 
CZinton v. United States (U.S. Supreme Court, No. 97-1374,1998) 
Court of the United States through the written case opinion 

regard to the separation of powers, that, “Separation of power 
designed to implement a fundamental insight: concentration of power in s 

is a thJx%&@-ti~T%e &ederaiim/ 
: ‘The accumulation of all powers, legislative, 

ex&G&e cc and judiciary, in the same hands . . ..may justly be pronounced the ,‘-- 
cry definition of tyranny.’ The Federalist, No. 47, p. 301 

19&&an& 
--------..e---- 

Whereas, the Framers of the Constitution of the United States used the 
principles of separation of powers and federalism to secure liberty in the 
fundamental political sense of the term, quite in addition to the idea of 
freedom from intrusive governmental acts. “The idea and the promise were 
that when the people delegate some degree of control to a remote central 
authority, one branch of government ought not to possess the power to shape 
their destiny without a sufficient check from the other two. In this vision, 
liberty demands demands limits on the ability of any one branch to influence 
basic political decisions” (CZinton case opinion, id.), and 

Whereas, the keen political analysis of Charles de Secondat, Baron de 
Montequieu (1689-1755), the political philosopher in his influential work 
The Spirit of the Laws has a number of very important observations on the 
separation of powers, pointing out that democratic and aristocratic states are 
not in their own nature free, and only in moderate governments can political 
liberty sometimes be found, existing only when there is no abuse of power. 
Montesquieu also pointed out that, “constant experience shews us that every 
man invested with power is apt to abuse it, and to carry its authority as far as it 
will go. ” To prevent this abuse, it is necessary, from the very nature of things, 
that power should be a check to power, as Montesquieu also stated, “A 
government may be so constituted, as no man shall be compelled to do things to 
which the law does not oblige him, nor forced to abstain from things which the 
law permits, ” and 

Whereas, perhaps one of the most oft-quoted passages from The Spirit of the 
Laws regarding the separation of powers, quoted both in court opinions and in 
discussions on political philosophy, is the following: When the legislative and 
executive powers are united in the same person, or in the same body of 
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magistates, there can be no liberty; because apprehension may arise, lest the 
same monarch or senate should enact tyrannical laws, to execute them in a 
tyrannical manner....Again, there is no liberty ifthe judiciary power be not 
separated from the legislative and executive. Were it joined with the legislative, 
the life and liberty of the subject would be exposed to arbitrary control; for the 
judge would then be the legislator...were it joined to the executive power, the 
judge might behave with violence and oppression. There would be an end of 
everything, were the same man, or the same body, whether of the nobles of the 
people, exercise those three powers, that of enacting laws, that executing the 
public resolutions, and of trying the causes of individuals’< and 

that, when there is a lack of separation of powers, the whole power is united in 
one body, and as Montesquieu wrote, “and though there is no externalpomp 
that indicates a despotic sway, yet the people feel the effects of it at every 
moment’\ and 

Whereas, in his famous speech before the Council and House of 
Representatives in 1776 the revered New England political speaker and 
advisor Samuel West, in one of the most influential justifications for the 
struggle for independence by the colonies, stated, “The doctrine of 
nonresistance andpassive obedience to the worst of tyrants could never have 
found credit among mankind had the voice of reason been hearkened to for a 
guide, because such a doctrine would immediately have been discerned to be 
contrary to natural law” and 

Whereas, Samuel West also stated in the same speech, “that tyranny and 
arbitrary power are utterly inconsistent with and subversive of the very end and 
design of civil government, and directly contrary to natural law, which is the true 
foundation of civil government and allpolitic law, Consequently, the authority 
of a tyrant is of itself null and void ..,.as magistrates have no authority but what 
they derive from the people, whenever they act contrary to the public good, and 
pursue measures destructive of the peace and safety of the community, they 
forfeit their right to govern thepeople”; Samuel West noted that magistrates 
are to consider themselves as servants of the people seeing that it is only from 
them that they can claim any right to power and authority, and if the people 
find themselves cruelly oppressed they can maintain their ground in defending 
their just rights against their oppressors: 
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INTRODUCTION 

The Indian people residing on reservations in the United States are the only United States 

citizens who do not receive the protections of the Bill of Rights to the United States Constitution. 

Tribal governments, particularly those in Minnesota, do not enjoy an independent judiciary with 

a constitutional basis for its independence. Instead, tribal courts are controlled by the political 

branches of government that created the courts and appointed the judges. Tribal members who 

are disfavored do not find equal justice, and tribal courts are seeking to expand judicial 

jurisdiction over non-members who cannot participate in tribal government. Until there is 

reformation within tribal government, and until tribal government limits its jurisdiction to those 

persons who can participate in tribal government, this Court must reject the Petition for full faith 

and credit to avoid giving legitimacy to a flawed and constitutionally defective tribal court 

system. 

In its most recent Indian law decision, Nevada v. Hicks, 533 U.S. 353 (2001), the United 

States Supreme Court noted that the “contention that tribal courts are courts of general 

jurisdiction is also quite wrong. A state court’s jurisdiction is general, in that it lays hold of all 

subjects of litigation between parties within its jurisdiction, though the causes of dispute are 

relative to the laws of the most distant part of the globe. . . . Tribal courts, it should be clear, 

cannot be courts of general jurisdiction in this sense. . . .” 533 U.S. at 367 [citations omitted]. 

The Supreme Court observed that “hold[ing] a non-Indian subject to the jurisdiction of the tribal 

court” would be a first for the Supreme Court, but such a step “deserves more considered 

analysis” as Justice Souter’s separate opinion demonstrates. 533 U.S. at 374. 



Justice Souter’s separate opinion points out some very sobering facts that must guide the 

Minnesota Supreme Court in considering the Petition before it: 

“The ability of nonmembers to know where tribal jurisdiction begins and ends, it should 
be stressed, is a matter of real, practical consequence given the special nature of [Indian] 
tribunals, Duro v. Reina, 495 U.S. 676, 693 (1990), which differed from traditional 
American courts in a number of significant respects. To start with the most obvious one, 
it has been understood for more than a century that the Bill of Rights and the Fourteenth 
Amendment do not of their own force apply to Indian tribes. . . although the Indian Civil 
Rights Act of 1968 (ICRA) makes a handful of analogous safeguards enforceable in tribal 
courts, 25 U.S.C. 1302, the guaranties are not identical, Oliphant v. Suquamish Indian 
Tribe, 435 U.S. 191,194 (1978), and there is a definite trend by tribal courts toward the 
view that they ha[ve] leeway in interpreting the ICRA’s due process and equal protection 
clauses and need not follow the U.S. Supreme Court precedents jot-four-jot. . . . In any 
event, a presumption against tribal-court civil jurisdiction squares with one of the 
principal policy considerations underlying Oliphant, namely, an overriding concern that 
citizens who are not tribal members be protected from unwarranted intrusions on their 
personal liberty, 435 U.S. at 210. 

“Tribal courts also differ from other American courts (and often from one another) in 
their structure, in the substantive law they apply, and in the independence of their judges. 
. . . The resulting law applicable in tribal courts is a complex mix of tribal codes and 
federal, state and traditional law, . . . which would be unusually difficult for an outside to 
sort out. 

“ 

. . . It is generally accepted that there is no effective review mechanism in place to police 
tribal courts’ decisions on matters of non-tribal law, since tribal-court judgments based 
on state or federal law can be neither removed nor appealed to state or federal courts. . . . 
The risk, of course, is a risk of substantial disuniformity in the interpretation of state and 
federal law, a risk underscored by the fact that [tlribal courts are often subordinate to the 
political branches of tribal governments, Duro, supra, at 693.” 533 US. at 383-385 
[citations omitted]. 

At the three hearings held by the Advisory Comrnittee on General Rules of Practice, and 

in spite of the inability of that Committee to widely publish its hearing process, members of 

Minnesota’s Native American community who had firsthand experience with tribal courts spoke 

forcefully against the Petition. 

It is against this background of U.S. Supreme Court observation on tribal courts, the 

comments from tribal members opposing the Petition, and the Committee’s unanimous 
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recommendation against the Petition that this Court is being asked to approve full faith and credit 

of tribal court orders and other processes as a non-controversial, procedural matter. The 

Respondents object to the adoption of the Petition on the strongest possible terms. 

RESPONDENTS 

The Respondents to this action are the Native American Press/Ojibwe News and its 

publisher, William Lawrence. Mr. Lawrence is a member of the Red Lake Band who has 

published articles that have appeared in a Law Review, books and numerous journalistic 

publications regarding the problems that exist with tribal governments and tribal courts in 

particular. The Native American Press/Ojibwe News is published weekly in St. Paul, Minnesota 

and covers matters of concern to those residing in Indian Country. 

Respondent Proper Economic Resource Management, Inc. (‘PERM”) is a Minnesota non- 

profit corporation comprised of individuals whose goal is to ensure, through education and 

judicial action, that the rights of all citizens are afforded their full rights under the Constitution of 

the United States and that natural resources are properly protected, managed and made available 

for use and enjoyment by all citizens. 

A FLAWED AND CLOSED PROCESS BY THE 
STATE COURT/TRIBAL COURT JUDGES 

FORUM LED TO THE PETITION 
PRESENTED TO THIS COURT 

From the beginning, the Tribal Court-State Court Forum encountered significant 

problems. The Forum came under heavy criticism early on because in meetings held on tribal 

lands, the press and other individuals who wished to participate were excluded. The 

“compromise” was to provide that the meetings would be open when held on state lands, but 

when held on tribal lands it would be up to the tribe whether or not to make the meetings open. 

3 



Counsel for these Respondents, who has practiced for over a decade in the Indian law 

area representing both non-members and members in their issues with tribal government, 

attended the Forum meetings at Mille Lacs in May, 2000 and at Red Lake in September, 2000. It 

was the latter conference that was devoted to the full faith and credit issue, and counsel for these 

Respondents raised serious questions about the appropriateness of granting full faith and credit 

given the lack of an independent judiciary in most tribes and the efforts by tribes to claim 

jurisdiction over non-members who do not have the right to participate in tribal government. 

Counsel for Respondents was prepared to attend the next meeting, scheduled for 

December 8, 2000 at the Minnesota Judicial Center, but it was cancelled. By letter dated 

December 13, 2000, counsel for Respondents asked to be notified of fiuure Tribal Court-State 

Court Forum meetings and followed up with subsequent phone calls. See Exhibit A. Despite the 

fact that he was never notified of any future meetings, this Petition was presented in May 2002 as 

a “unanimous” and non-controversial proposal resulting from regular quarterly meetings. Not 

only was an experienced and informed counsel who raised questions about the full faith and 

credit proposal excluded from Forum meetings, more importantly the public, and particularly 

persons residing on and near reservations, were never included in discussing these issues. At the 

latest Forum meeting, held at the Mystic Lake Casino complex in September 2002, the first part 

of the Forum meeting was open to the public. when the Forum proposed to close the meeting to 

discuss the full faith and credit proposal, the undersigned and a White Earth tribal member 

objected to the closure, given Minnesota’s open meeting law. Ultimately the Forum cancelled 

that part of the meeting; rather than having a public discussion of the issues. Given that this 

Petition has arrived before the Court based upon a flawed State/Tribal Forum process, in which 



the public and those who ask difficult questions were excluded from meaningful participation, 

this Court on that basis alone should reject the Petition. 

FUNDAMENTAL CONSTITUTIONAL PROBLEMS IN THE 
STRUCTURE AND FUNCTIONING OF TRIBAL COURTS 

MANDATE AGAINST FULL FAITH AND CREDIT RECOGNITION 

A. There is No Constitutional Basis for the Creation of Most Tribal Courts. 

Despite suggestions in the Petition to the contrary, the constitutions of the Ojibwe and 

Dakota bands do not provide a basis for the creation of tribal courts.* The Bands argue that the 

tribal courts were created under their “inherent powers”. The problem with such a structure is 

that, without a constitutional basis for the creation of a court, there is no independent judiciary. 

The Fifth Circuit Court of Appeals recently ruled in Comstock Oil h Gas Inc. v. Alabama and 

Coushatta Indian Tribes of Texas, 261 F.3d 567 (Sth Cir. 2001), cert. denied, 122 S.Ct. 1438 

(2002) that when “the Tribe’s constitution and bylaws, as amended. . . contained no provisions 

for the creation of a judiciary”, the effort to create a tribal court through the adoption of a tribal 

judicial code was “impermissibl[e]“. 261 F.3d at 572. The Fifth Circuit went on to hold that “no 

tribal court properly existed” under these circumstances. Id. 

The Petition ignores the Fifth Circuit precedent and asks this Court to grant full faith and 

credit to any and all tribal court judgments without regard to whether there is a constitutional 

basis for the creation of those tribal courts. Respondents submit that all tribal courts in 

Minnesota share this fundamental defect. 

B. There is No Senaration of Powers in Tribal Courts and No Indenendent Judiciarv. 

Given that there is no constitutional basis for the creation of most tribal courts, the tribal 

courts that exist are subject to the control of the tribal council that passed the laws that created 

’ The Red Lake Constitution provides for a court of Indian Offenses. 
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the courts and appointed the judges to those courts, A careful examination of this state of affairs 

will reveal that the same handful of tribal lawyers who represent the tribes sit as judges in each 

other’s courts, The result is a predictable effort to advance the political agenda of tribal 

government, and with non-members and disfavored members being subject to unequal justice 

because the tribal judges are not truly independent. 

A few cases will demonstrate this fact. In Grand Portage Band of Chippewa v. Melby, 

the Grand Portage Band sought to assert zoning jurisdiction over a non-member who was 

operating a marina on privately owned land within the original exterior boundaries of the Grand 

Portage Reservation, This private land was subject to state and county regulation and taxation. 

Even though this non-member had applied for a permit from Cook County to construct his 

building, the Grand Portage Band passed an ordinance (after he had obtained his County permit) 

that required him to obtain a zoning permit from the Grand Portage Band. When the non- 

member refused to recognize this regulatory authority, the Grand Portage Band literally created a 

tribal court in which it filed the first (and for several years only) suit against Mr. Melby to assert 

its jurisdiction over him. The tribal council that authorized the litigation and created the tribal 

court also handpicked its trial court judge, Anita Fineday, to hear the case. 

When Mr. Melby appealed the predictable result to the Grand Portage Court of Appeals, 

the land use administrator who had been a previous named party to the suit now sat on the tribal 

council, and he participated in picking the judges to hear the appeal. When a former party to the 

suit selects the judges, there is at least a question about the appearance of fairness. The result 

was that Mr. Melby lost at the Grand Portage Court of Appeals (See Exhibit B), and then 

’ Ms. Fineday is counsel for the Mille Lacs Band, as is Mary Al Balber who served on the Grand Portage COW of 
Appeals 
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proceeded to Federal Court to contest tribal court jurisdiction. At this juncture the case settled 

with the Band buying Mr. Melby’s land, but not without Mr. Melby expending substantial 

monies in legal fees. Six months after the case settled, the Supreme Court’s decision in Atkinson 

Trading v. Shirley, 532 US. 645 (2001) reversed virtually every misguided holding asserted by 

the Grand Portage Court of Appeals in its effort to assert jurisdiction over Mr. Melby. 

Nevertheless, the full faith and credit proposal would have made this decision by the Grand 

Portage Band’s handpicked and specially created court enforceable in Minnesota. 

In Penn v. United States, a case that is pending in the United States District Court for 

North Dakota, Judge Conmy has issued two decisions that express how appalled he was by the 

treatment of Margaret Penn at the hands of the Standing Rock Sioux Reservation Tribal Court. 

See Exhibits C and D, Margaret Penn is a lawyer by training and worked for several years as the 

chief prosecutor for the Standing Rock Sioux Tribe. Although her heritage is part Turtle 

Mountain Ojibwe, she does not have sufficient blood quantum to be enrolled or eligible for 

enrollment in that band. Legally she is therefore a non-Indian, although like many people in 

Indian Country she is of mixed ethnic background. Margaret Penn was fired by the Standing 

Rock Sioux Tribe from her position as chief prosecutor, and went to work as a grant writer for a 

battered women’s shelter. She also brought a lawsuit against the Standing Rock Sioux Tribe for 

wrongful termination. 

To get rid of Margaret Penn, an ex parte order was issued by the Standing Rock Sioux 

Tribal Court banishing her from the Standing Rock Sioux Reservation. She was summarily 

removed, under threat of arrest, from both her place of employment (the battered women’s 

shelter) -which was located on fee (privately) owned land, as well as from the home she rented 

from a non-Indian rancher that was on fee (privately) owned land, and even prevented Ii-om 
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being on the state highways that cross the Standing Rock Reservation. Judge Conmy’s opinion 

directs the appropriate questions about these tribal court processes. Nevertheless, the Petition 

before this Court would recognize and give full faith and credit to all decisions of the Standing 

Rock Sioux Tribe. 

These are but two examples of what is occurring in Indian Country. See also the 

Affidavits of Clara Niiska and William J. Lawrence regarding the Red Lake court system. The 

Red Lake Tribal Court is notorious for its abuse of tribal court processes. Serious questions were 

raised regarding this court as much as twenty years ago in a law review article by William J, 

Lawrence in the North Dakota Law Review, and yet those problems have gone unaddressed. See 

attachments to the Lawrence Affidavit. 

C. There is No Guarantee of Basic Rights. 

As Justice Souter pointed out in the quote in the Introduction, the Bill of Rights is not 

applied to tribal governments and therefore Indian people and others are unprotected by the Bill 

of Rights in its dealing with tribal governments. While Congress passed the Indian Civil Rights 

Act (“ICRA”), a decision by the Supreme Court holds that the ICRA can only be enforced in 

tribal court. The result is a Catch-22 in which some (but not all) of the Bill of Rights is applied 

to tribal government through the ICRA, but since the ICRA can only be enforced in tribal courts, 

which are not independent judicial fora, the result is that the tribal government, whose actions 

are challenged, controls the judiciary that decides whether or not the civil rights were violated. 

In short, the ICRA has been an abject failure because tribal courts are not independent. 



D. There is No Judicial 0versig;ht. Accountabilitv. or Review Process and the Result is 
Disuniformitv. 

Because tribal courts operate independently of the structure of the state and federal 

courts, there is no appeal process to assure uniformity of decisions. There is no process by 

which a decision in tribal court can be reviewed by a state or federal court to assure that state or 

federal law was properly applied. See, Nevada v. Hicks. Without accountability and appellate 

review, the unfairness that may result from a lack of judicial independence goes unchecked. 

E. Tribal Courts are a Political Effort to Assert Jurisdiction over Non-members. 

There is a considered effort within tribal government to expand the power and reach of 

tribal government. Part of that effort involves the assertion of tribal judicial jurisdiction over 

non-members who happen to reside on former or current reservation lands. Given the profound 

political implications of empowering tribal governments that seek to assert jurisdiction over non- 

members, a careful pause must be taken before tribal court judgments are granted full faith and 

credit. There are two excellent political and judicial systems in the State of Minnesota, one by 

the State and one by the Federal Government, that are open to all persons to participate 

regardless of their ethnic background. In contrast, tribal governments are only open to persons 

who are members of a particular tribe, and tribal courts are the instrumentalities of these 

governments. Since tribal courts are unwilling to limit their judicial jurisdiction only to the 

members of the tribe, full faith and credit cannot and should not be granted until these 

jurisdictional disputes are resolved. There is no reason why the state courts cannot be utilized to 

decide disputes between members and non-members, when both are citizens of the State of 

Minnesota. 



F. The Elimination of Most Oiibwe Reservations. 

Tribal courts assert jurisdiction over all persons residing within the boundaries of the 

“reservation”. The stubborn fact remains, however, that an 1889 Act of Congress resulted in an 

agreement with all of the Chippewa (Ojibwe) tribes in Minnesota that disestablished all of the 

Ojibwe reservations except Red Lake and White Earth. This act, known as the Nelson Act, 25 

Stat. 642 (1889) resulted in a negotiated agreement between the United States and the various 

Chippewa Bands. The Chippewa Bands agreed to sell, cede and relinquish all right, title and 

interest in and to all of the reservations in Minnesota except Red Lake and White Earth. The 

latter two reservations were “diminished” or reduced in size. Nevertheless, the Bands residing in 

these former reservations, including the Leech Lake Band, the Fond du Lac Band, the Grand 

Portage Band, and the Mille Lacs Band, assert jurisdiction over the entire original reservation 

and, in the materials accompanying this Petition, claim “broad civil jurisdiction” over all persons 

within those boundaries. 

Justice Diana Murphy, writing for the Eighth Circuit Court of Appeals in Yankton Sioux 

Tribe v. Gaffev, 188 F.3d 1010 (1999), cert. denied 120 S. Ct. 2717 (2000) considered a virtually 

identical statute that applied to the Yankton Sioux Tribe in South Dakota. The Eighth Circuit 

held that the Yankton Sioux Reservation lands that had passed out of tribal ownership were no 

longer “Indian Country,” and were therefore no longer part of the reservation. As a result, the 

Yankton Sioux Reservation was “diminished” to a small parcel of trust land. This same analysis 

is not only true in Minnesota, it is the subject of a pending lawsuit entitled Couizty of MiZZe Lacs 

v. MeZanie Benjamin, Civ. No. 02-407, United States District Court, District of Minnesota, Fifth 

Division, which is currently before Judge Rosenbaum. Mille Lacs County is contesting the claim 

by the Mille Lacs Band that the original reservation, created by an 1855 Treaty, still exists. As 
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long as this issue is outstanding for most of the Ojibwe Bands in Minnesota, recognizing tribal 

court orders, when the geographical basis claimed for tribal jurisdiction is under substantial 

question, would be premature. Proceeding with caution until the outcome of this litigation is 

known is certainly appropriate. 

The reality is that former reservations are more precisely checkerboards of land which are 

owned in varying amounts by Indians and non-Indians. Nationwide, in 1990, nearly one-half of 

reservation residents were non-Indians. See Bureau of Census, U.S. Department of Commerce, 

1990 Census of Population, Social and Economic Characteristics, American Indian and Alaska 

Native Areas 3 (1990). The reason for the widespread settlement of non-Indians on former 

reservation lands was the policy of the United States in the late 1800s and early 1900s to break 

up reservations, allot some of the lands to the tribal members, and sell off other lands to non- 

members, in an effort to assimilate the Indian people into the mainstream of American society. 

This was done through the General Allotment Act and other similar acts, such as the Nelson Act 

in Minnesota. Two-thirds of the Indian lands allotted under the General Allotment Act were 

acquired by non-Indians. See, County of Yakima v. Confederated Tribes and Bands of Yakima 

Nation, 502 U.S. 251,254-56 (1992). 

The actual percentage of land ownership in Minnesota varies widely. Of the original 

Leech Lake Reservation, less than 5% was owned by the tribe or individual Indians, See, State v. 

Forge, 262 N.W.2d 341, 345, n.1 (Minn. 1977). These percentages are reversed at Grand 

Portage, where the Grand Portage Band or its members own approximately 95% of the land, in 

trust or fee. Nevertheless, at the Grand Portage Reservation, two-thirds of the residents are non- 

members of the Grand Portage Band. Given this checkerboard of ownership and tribal 
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membership, there are fundamental and important policy questions that must be considered 

before this Court grants full faith and credit to the decisions of tribal courts. 

THE PROPOSAL IN THE PETITION ITSELF 
IS FLAWED IN ITS DESIGN AND BURDENS. 

Initially, it should be observed that most states have dealt with full faith and credit issues 

through the legislative process. For example, the State of South Dakota, by statute, has provided 

a basis in which tribal court orders may be “recognized as a matter of comity in the state courts 

of South Dakota under certain terms and conditions”. S.D. Stat. $1-1-25 (1986). Indeed, 

examining the Survey of State Application of Full Faith and Credit to Tribal Court Judgments, 

Appendix C to the Petition, only a handful of states have acted through court rules, while most 

who have acted have done so through legislation. Minnesota should be no different since it has 

the precedent of adopting, by statute, the Uniform Enforcement of Foreign Judgments Act. The 

legislative process is better able to hold hearings where persons affected can voice their needs 

and concerns, particularly persons residing on original reservation areas. The Legislative process 

is designed to weigh the competing policy concerns and craft rules appropriate to each tribal 

court that seeks recognition of its orders. 

Second, the burden of proof is placed on the party to the tribal court litigation to attack 

the validity of the tribal court judgment. What is unclear is where that attack must take place. 

For example, North Dakota requires that the “recognizing court” be satisfied that certain criteria 

are met. Furthermore, the proposed rule in this Petition ignores one part of the North Dakota 

proposed rule, that the “order of judgment does not contravene the public policy of the State of 

North Dakota.” Additionally, the proposed rule does not include the procedural protection 
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contained in the North Dakota rule, which requires that there be a notice of filing and stay of 

enforcement provisions. The proposed rule before this Court has no such procedural protection. 

South Dakota’s statute is better than the North Dakota rule. First, it requires that the 

party seeking recognition of the tribal court order has the burden to “establish by clear and 

convincing evidence” that the order is entitled to recognition. If the state court is satisfied, then 

it can recognize the tribal court order as a matter of comity, not full faith and credit. 

Minnesota has a different status from both North Dakota and South Dakota, because of 

Public Law 280. Adopted in 1953 (67 Stat. 588, codified as amended at 18 U.S.C. $1162, 25 

U.S.C. 591321-26, 28 U.S.C. §1316), Public Law 280 granted criminal and civil jurisdiction 

over Indian reservation lands to state governments in five states, including Minnesota. The other 

states were California, Nebraska, Oregon and Wisconsin. The United States Supreme Court has 

recently held that, even in the absence of Public Law 280: 

“Our cases make clear that the Indians’ right to make their own laws and be governed by 
them does not exclude all state regulatory authority on the reservation. State sovereignty 
does not end at a reservation’s border, Though tribes are often referred to as sovereign 
entities, it was long ago that the Court departed from Chief Justice Marshall’s view that 
the laws of [a State] can have no force within reservation boundaries. . . . Ordinarily, it is 
now clear, an Indian reservation is considered part of the territory of the state.” 
Nevada v. Hicks, 533 U.S. at 361-362 [citations omitted]. 

The Supreme Court held in 1992 that “the platonic notions of sovereignty” which had 

guided Chief Justice Marshall in Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832) have lost 

their independent sway over time. County of Yakima v. Confederated Tribes and Bands of 

Yakima Nation, 502 U.S. 251, 257 (1992). The Court noted that its “more recent cases have 

recognized the rights of States, absent a congressional prohibition, to exercise criminal (and 

implicitly, civil) jurisdiction over non-Indians located on reservation lands. We have even 

observed that state jurisdiction over the relations between reservation Indians and non-Indians 
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may be permitted unless the application of state laws ‘would interfere with reservation self- 

government or impair a right granted or reserved by federal law’.” Id. at 257-258. This is a 

recognition of state jurisdictional power even in the absence of Public Law 280. 

Given that the State of Minnesota has criminal jurisdiction over all reservations except 

Red Lake, and extensive civil jurisdiction under both Public Law 280 and under its inherent 

jurisdictional powers as a result of the Supreme Court’s decision in Nevada v. Hicks, there is no 

reason for this Court to consider a rule that would grant full faith and credit to tribal court 

decisions except those decisions that are between tribal members. Otherwise, the State of 

Minnesota is abdicating its full adjudicative authority and empowering tribal courts to exert 

judicial decision-making which is neither necessary nor wise given the power granted to the 

State of Minnesota by Congress. This Court should be considering rulemaking that would make 

it clear to the district courts how far their jurisdiction extends over matters occurring within the 

boundaries of original reservations. This would eliminate many of the jurisdictional issues that 

are created when parties do not know whether or not the state courts are open to hearing their 

disputes, by making it clear that the state courts have extensive jurisdiction for all of Minnesota’s 

citizens and throughout her entire borders. 

This Court must take several steps before it grants either full faith and credit or comity to 

the decisions of a tribal court. First, there must be a process by which the tribal court’s structure, 

history, constitutional basis and decision-making are reviewed to assure that they meet the 

minimal constitutional requirements. Second, neither North Dakota nor South Dakota has gone 

as far as this Petition proposes in recognizing &l tribal court decisions. North Dakota recognizes 

only the judgments of tribal courts in the State of North Dakota. South Dakota goes even 

further, and except in case of child custody, domestic relations or other exceptional 
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circumstances, will grant comity only to tribal courts in South Dakota that “also grant comity to 

orders and judgments of the South Dakota courts.” In other words, the rule ensures that the tribal 

court must accord the same deference to state court judgments before it will enforce the tribal 

court’s decisions. The Petition, on the other hand, would recognize the decisions of the current 

295 tribal courts (of approximately 550 tribes that could potentially create courts) without 

examining the structure and functioning of those courts and without any practical way of 

assuring that all those hundreds of tribal courts granted the same deference to the decisions of the 

Minnesota courts. 

As the Petition admits, tribal courts are issuing decisions that concern Minnesota citizens. 

That is the unique province of the Minnesota state courts, which are open to participation by all 

citizens. If this Court is going to consider granting full faith and credit to tribal court decisions, 

then there is a constitutional mandate to assure that the Constitution of the State of Minnesota 

and the protections offered by Minnesota’s judicial system are in place to govern those decisions. 

Tribal court judges and tribal court attorneys must meet the qualifications to practice mandated 

by the State of Minnesota. Tribal court attorneys must be subject to Minnesota’s Code of 

Professional Responsibility and oversight by the Board of Professional Responsibility. Tribal 

court judges must similarly be bound by a Code of Judicial Ethics and be subject to oversight by 

the Minnesota Supreme Court and its agencies. 

These are steps that have been taken by the Minnesota Supreme Court to assure that the 

protections in the Minnesota and United States Constitution are applied to Minnesota’s judicial 

process, and that citizens are not denied the fundamental rights of due process and equal 

protection. Tribal courts must assure that persons within its jurisdiction are given at least those 

constitutional protections .accorded to Minnesota citizens under the United States Constitution 
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and the Constitution of the State of Minnesota. If the tribal court is going to apply Minnesota 

law to Minnesota citizens, then tribal court judges must swear to uphold and defend the 

Constitution of the State of Minnesota. 

To assure that all of these processes are carried out, any discussion of full faith and credit 

must contain a provision that allows tribal court decisions to be reviewed by the Minnesota’s 

courts to assure that state law is uniformly applied and the constitutional protections are carried 

out in a uniforrn manner. Petitioners will vehemently object that this is contrary to the 

sovereignty rights of the tribal courts. But as the Petition admits, the Indian people in Minnesota 

are interwoven into the fabric of all of the people of Minnesota, and all of Minnesota’s political 

and judicial processes. To give recognition to tribal court decisions that are not subject to 

review by the state or federal courts would be a grave mistake, because it is creating the 

opportunity for far greater disharmony and confusion than exists today. Respondents submit that 

the Supreme Court has a constitutional obligation to assure that all courts in Minnesota that seek 

validity under the auspices of this Court’s rulemaking meet the standards for minimal 

constitutional protection. 

CONCLUSION 

Based upon all of the above, the Respondents respectfully request that this Court reject 

the Petition as the result of a flawed process that excluded the public and voices that questioned 

full faith and credit. Instead, the Court should refer the matter to the Minnesota Legislature for 

appropriate hearings and legislative action. 
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DATED: October 15,2002 

RESPECTFULLY SUBMITTED, 

NOLAN, MacGREGOR & THOMPSON 

Attorneys fo&espondents v 
Registration No. 122506 
2300 US Bank Center 
101 East Fifth Street 
Saint Paul, MN 55 101 
Telephone No. 65 l-227-6661 
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AN ASSOCIATION OF A PARTNERSHIP AND A PROFESSIONAL ASSOCIATION 
A?TOFWEYSATLAW 

2300 FIRSTAR CENTER - 101 EAST FIFTH STREET 
SAINT PAUL, MINNESOTA 55101 

E. MARTIN STAPLETON TELEPHONE 651-227-6661 
MARK M Noti* FACSIMILE 661-225-9215 
MALCOLM D. I\IACGREGOR FACSIMILE 651-287-0005 
RANDY V THOMPSON 
JAMES T. Hwws OF COUNSEL 
THERE~E H. MCCLOUGHAN 
JODELL M GALMAN GARY E. PERSIAN 

Writer’s Direct Dial: 
G.Sl-287-0002 

December 13,200O 

Amy L. Tumquist 
Project Specialist 
Court Services Division 
State Court Administration 
Minnesota Judicial Center 
25 Constitution Avenue, Suite 120 
St. Paul, MN 55155 

RE: Tribal Court/State Court Forum 

Dear Ms. Turnquist: 

I attended the Tribal Court/State Court Forums at Mille Lacs Lake in May, 2000 and at 
Red Lake in September 2000. I had planned on attending the forum meeting that was scheduled 
for December 8,200O at the Minnesota Judicial Center, but it had been cancelled. 

Would you please put me on the mailing list .to receive notification of future Tribal 
Court/State Court Forum meetings. Your assistance in this regard is appreciated. 

Very truly yours, 

RVT:j lk R4NDY V. THOMPSON 
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IN THE TRIBAL COURT OF APPE&S 
OF THE GRAND PORTAGE BAND OF CH-IPPEWA 

, 

GRAND PORTAGE INDIAN RESERVATION 

Grand Portage Band of Chippewa, 1 
Through its Land Use Administrator -1 

Lawrence Bushman, 1 
> 

PlaintifVAppellee, 1 
1 

vs. 1 
1 

Carroll Meiby, 1 
> 

STATE OF MINNESOTA 

MEMORANDUM 
OPINION 

and 
ORDER 

App. #99-00 1 

Defendant/Appellant. ) 
) 

Per Curiam (Chief Justice Anderson and Associate Justices Balber and Pommersheim). 

I. Introduction 

The Grand Portage Reservation was established by the Treaty of 1854.’ The Reservation 

was subject to the misguided (allotment) policies of both the General Allotment AC? and the Nelson 

Act.3 The allotmefit period was effectively reversed by the Indian Reorganization Act of 1 934.4 The 

’ 10 Stat. 1109 (1854). 

’ 24 Stat. 388 (1887). 

’ 25 Stat. 642 (1889). 

4 25 U.S.C. 461479 (1934). 



Grand Portage Chippewa voted, along with five other Minnesota Chippewa Bands: in favor of the 

IRA and in favor of joining together as the Minnesota Chippewa Tribe. As a result, the fast 
contemporary Grand Portage Reservation tribal government was established in 1939 in accordance 

with a “sub-charter” approved by the Minnesota Chippewa Tribe. The Grand Portage Band, the 

PlaintifVAppellee in this proceeding (also referred to herein as the “Band”), is currently governed 

by the Minnesota Chippewa Tribe Constitution (as amended) which was adopted in 1963. 

The Grand Portage Band has worked effectively to reacquire .allotted lands within the 

reservation and to maintain its land base. The Grand Portage Reservation is comprised of 
approximately 48,000 acres, the vast majority of which is undeveloped. Ninety-five percent (95%) 

of the Reservation consists of land held in trust by the United States for the Band and its members; 

three percent (3%) is held in fee by the Band or other governments; and only two percent (2%) is 

held in fee by non-Indians. Approximately 550 people live on the Reservation, of which two-thirds 

are Indian. 

The land owned by Carroll Melby, the Defendant/Appellant in this proceeding (hereinafter 

referred to as “Melby”), is part of that two percent of the Reservation held by non-Indians. Except 
for the portion bordering Lake Superior, this land is completely surrounded by Grand Portage trust 

land. The land owned by the Appellant was originally part of ,an allotment made to Joseph Godfrey 

Montfenand, a Grand Portage Indian, by a trust patent issued on March 1,1897 under the provisions 

of the General Allotment Act and the Nelson Act. A fee patent was issued to Montferrand on Sept. 
14,19 11. Since this time period is less than the twenty-five year trust period specified in the General 

Allotment Act, it is presumed that Montferrand’s fee patent was issued pursuant to the Burke Act’ 

which provided - upon a finding of “competency” - for a fee patent to issue without the allotee’s 

’ The other Chippewa Bands include: White Earth, Leech Lake, Fond du Lac, Bois Forte, and Mille Lacs. 

6 More accurately, Carroll Melby is the managing trustee of Herbert Iver Melby Revocable Trust established 

by his father (now deceased) in 1967. The commercial enterprise located on this land is the Voyageurs Marina. 

’ 34 Stat. 182 (1906). 
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request and before expiration of the normal twenty-five year trust period. Montferrand’s allotment 

was subsequently sold to S. L. Johnson, a non-Indian, in separate transactions in 192 1 and 1923 ., The 

allotted land was ultimately sold to Herbert Melby, the Appellant’s (non-Indian) father in 1967. On 

this site, Melby operates Voyageurs Marina which has three hotel rooms, a small store, and dockage 

to accommodate commercial boat traffic. 

The current controversy results from the Melby’s decision to erect a metal building for 

storage and boat repair on his property. In August i995, Melby obtained a building permit from 

Cook County. Melby refused to seek a building permit or variance from the Grand Portage Baud, 

and his failure to do so violated the Band’s Land Use Ordinance.’ Melby had received notice from 

both the Baud and Cook County about the existence of the Band’s (new) Land Use Ordinance. 

Despite such knowledge, Melby chose not to seek a permit or v.ariance and erected the building in 

1996. 

In August 1997, the Band initiated this lawsuit against Melby in the Tribal Court for his 

failure to comply with the Band’s Land Use Ordinance. Melby did not file an answer, asserted no 

substantive defenses, but simply moved to dismiss for lack of jurisdiction. 

At the same time, Melby filed a lawsuit against the Band and Tribal Court in federal court 

seeking to enjoin them from exercising any kind ofjurisdiction over him. On August 13,1998, Judge 

Alsop ruled against Melby and directed him to exhaust his tribal court remedies in accordance with 

* Grand Portage Band of Chippewa Indians, Ordinance 95-02 (1995). The Cook County setback requirement 

from Lake Superior is SO feet, the Band’s 100 feet. The building was erected approximately 90 feet from the shoreline 

and while satisfying the Cook County requirements, the building clearly violated the Band’s Land Use Ordinance. 

’ Melby Y. Grand Porfuge Band of Chippewa (DC, MN, 5” Div.) (1998). Judge Alsop also explicitly ruled 

that the Grand Ponage Reservation was m diminished by the Nelson Act of 1889. In addition, he found no waiver of 

tribal sovereign immunity, but that a lawsuit seeking prospective injunctive relief against a tribal officer was permitted. 

He specifically dismissed the action against the Tribe and the Tribal Court. 
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the directives of National Farmers Union v. Crow Tribe of Indians, 471 U.S. 845 (1985) and Iowa 

Mutual Insurance Co. v. LaFlante, 480 US, 9 (1987). 

At the Tribal Court level Melby’s motion to dismiss the Band’s lawsuit was heard before 

Judge Fineday, Chief Judge of the Grand Portage Tribal Court. After making extensive findings of 

fact and conclusions of law, Judge Fineday denied both Melby’s motion to dismiss and the Band’s 

motion for summary judgment. 

Melby filed a proper and timely interlocutory appeal on the issue ofjurisdiction and the Band 

timely cross-appealed the denial of its motion for summary judgment. After extensive briefing by 

the parties, oral argument in this matter was held before the Tribal Court of Appeals at the Grand 

Portage Reservation on August 6, 1999.” 

lo Just prior to oral argument, Melby filed an Afftdavit of Conflict dated August 3, 1999 (just three days prior 

to oral argument) requesting that each member of the Grand Portage Tribal Court of Appeals recuse themselves because 

the panel was appointed by Grand Portage Reservation Tribal Council. Dean Deschampe is the Band’s Land Use 

Administrator and a member of the Reservation Tribal Council, and Norman Deschampe is the Chairman of the Grand 

Portage Reservation Tribal Council. Both are Grand Portage Band members. Under Melby’s claim, because each Tribal 

Court of Appeals member was appointed by the Grand Portage Reservation Tribal Council, the appellate court panel 

must recuse themselves because of an “employment” relationship with the Grand Portage Tribal Council. In the 

alternative, Melby seeks to strike the affidavits of Norman Deschampe and Dean Deschampe. Aside from being 

procedurally defective for not being timely filed under Rule 36(c) of the Grand Portage Rules of Civil Procedure, the 

Motion fails as being substantively and logically deficient. Neither of the Descharnpes are parties to this case in their 

individual or official capacities, nor as such do they serve as “employers” of the judges on this panel. The grounds 

presented by Melby would serve to disqualify any tribal court from functioning and, by logical extension, any state or 

federal court from hearing cases in which a state or federal government interest were at issue. 
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II. Issues 

This appeal raises two issues, namely: 

A. Whether the Tribal Court improperly denied Melby’s motion to dismiss for lack of 

jurisdiction; and 

B. Whether the Tribal Court improperly denied the Band’s motion for summary 

judgment. 

III. Discussion 

A. Jurisdiction 

The issue of jurisdiction is a question of law and is properly reviewed de nova. This is the 

appropriate general legal standard of federal courts and most tribal courts for review of legal 

conclusions, and therefore this Court adopts it as the proper standard of review.in this matter.” 

Analysis of tribal court jurisdiction involves a review of both tribal and federal law. In the 
instant case, however, there is no dispute as to whether Melby violated tribal law (for he has 

specifically acknowledged actions in violation of tribal law) and there is no claim that the Band’s 

” See e.g. Filetech S.A. v. France Telecom S.A., 147 F.3d 922,930 (Znd Cir. 1998): “[t]he standard of review 
established for district court decisions regarding subject matterjurisdiction is clear error for factual findings and de nova 
for legal conclusions.” In addition, matters of tribal law are generally not subject to federal review. Basil Cook 
Enterprise v. Regis Mohawk Tribe, 117 F.3d 6 1,66 (2nd Cit. 1997). Oddly enough, Melby never addresses the standard 
of review issue - going so far as to express no opinion on the matter when queried from the Bench at oral argument - 
and is therefore deemed to have waived any claims regarding the standard of review. 
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Land Use Ordinance exceeds the bounds set by tribal constitutional or other positive tribal law.12 

Therefore the sole issue before the Court is to determine whetherthe Band’s Land Use Ordinance 

and its application to non-Indian land owners is permissible as a matter of federal law. 

Neither the U.S. Constitution nor any act of Congress prohibits the application of the Band’s 

Land Use Ordinance to Melby. The dispositive key is rather whether the federal common law 

principles articulated in Montana v. United States, 450 U.S. 544 (1981)13 and applied in the one 

tribal zoning case decided by the Supreme Court, Brendale v. Confederated Tribes and Bands of 

Yakima Indian Nation, 492 U.S. 404 (1989), permit tribal jurisdiction in this matter. 

” See e.g. Grand Portage Band Judicial Code at Title 1, Ch. II, $ 1 (1997) which provides: 

The jurisdiction of the Tribal Court shall eitend to: . . . 

0-d All actions arising under the Land Use and Zoning Ordinance, and to all persons alleged to 

have violated provisions of that Ordinance, provided that the action or violation occurs 

within the boundaries of the Grand Portage Reservation, including all lands, islands, water, 

roads, and bridges or any interests therein, whether trust or non-trust status and 

notwithstanding the issuance of any patent or right-of-way, within the boundaries of the 

Reservation, and adjacent waters of Lake Superior and lands and waters within the area 

ceded by the Treaty of 1854, and such other lands, islands, waters or any interest therein 

hereafter added to the Reservation. Hereinafter, reference to “Reservation” shall include all 

lands vd waters described in this paragraph. 

” Although Montono has become increasingly entrenchld in Supreme Court Indian law jurisprudence, it is 

worth recalling how far it departs - without constitutional or congressional authorization - from the previous 150 years 

of federal Indian law which presumed tribal authority within Indian country unless expressly limited by Congress. 

Montuna’s new rule created a presumption against tribal authority on fee land within the reservation, a presumption 

that may be overcome only by satisfying either of the prongs of the well known Monfuna proviso. This development 

of a federal judicial plenary power cannot pass without comment. The law is the law but it is not always just or 

persuasive. 
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Unfortunately, Brendale is no beacon of analytical clarity. Its three plurality opinions for two 

different holdings relative to the ‘closed’ and ‘open’ portions of the Yakima Reservation are 

something of a confused and unresolved muddle. Yet parse it we must. And in so doing, it is not 

difficult to conclude that the Grand Portage Reservation in its entirety is quite analogous to the 

‘closed’ portion of the Yakima Reservation. In both the ‘closed’ portion of Yakima Reservation and 

the entire Grand Portage Reservation, less than two percent of the land is held in fee by non-Indians 

and the overwhelming amount of land in both cases is undeveloped wilderness. The Grand Portage 

Reservation is in no way comparable to the ‘open’ part of Yakima Reservation in which almost half 

the land is owned in fee by non-Indians and the population is 80% non-Indian (Brendale at 492 U.S. 

445). 

These findings nevertheless have to be refracted through the lens of the Montana proviso 

which provides: 

To be sure, Indian tribes retain inherent sovereign power to exercise some 

forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian 

fee lands. A tribe may regulate, through taxation, licensing, or other means, the 

activities of nonmembers who enter consensual relationships with the tribe or its 

members, through commercial dealing, contracts, leases, or other arrangements. A 

tribe may also retain inherent power to exercise civil authority over the conduct of 

non-Indians on fee lands within its reservation when that conduct threatens or has 

some direct effect on the political integrity, the economic security, or the health or 

welfare of the,tribe.14 

As noted by both Justice Stevens in his fact specific (plurality) opinion and Justice 

Blackman’s more general (plurality) opinion, zoning is necessary to protect the ‘welfare of the Tribe’ 

especially in a situation - such as Grand Portage - where the land is overwhelmingly held in trust and 

where the land is undeveloped. Therefore it is clear to this Court that that,portion of the Brendale 

I4 Montana, 450 U.S. at 565-567. 
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case holding tribal zoning of feeland permissible under the Montan& proviso relative to maintaining 

the ‘welfare’ of the tribe also applies to the case at bar. 

It is also instructive to recall some of the particulars of Montana that are not present here. 

Montana involved a discriminatory land use regulation that treated non-Indian hunting and fishing 

on fee land different from tribal members hunting and fishing on tribal trust land. In distinction, the 

Grand Portage Tribal Land Use Ordinance treats aJJ landholders the same. Melby does not seek 

equal treatment but rather a ‘privileged’ status requiring his land to be treated differently from 98% 

of land on the Reservation. In addition, in Montana, the state stocked much of the fish and some of 

the game on the reservation and arguably had some legitimate interest in these ‘resources’, ,while in 

contrast in the instant case Melby does not (and presumably cannot) demonstrate any equivalent state 

and/or local interest. These observations are important in order to see - not only from that necessary 

conceptual view but also from a quite practical view - that the Grand Portage Band is simply seeking 

to treat everyone the same in the context of land use and there are no overriding state and/or local 

interests to the contrary. 

Because of the unique facts of this case, this Court must also decide whether the ‘consensual’ 

prong of Montana proviso is satisfied. None of the opinions in Brendale take this tack but it 

nevertheless seems appropriate in this instance. In both Montana and Brendale, the tribes sought 

to regulate what we might call the ‘private’ use of private land, while in this case the tribe seeks to 

regulate (in part) the ‘public’, ‘commercial’ use of Melby’s land. Melby wants to use his land 

differently to advance commercial and hence public use, rather than strictly private or personal use. 

This distinction matters. Tribes have long been recognized to have wide authority - both as a result 

of inherent sovereignty and the right to exclude - to regulate commercial and tax activities within 

the reservation. See e.g. Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982), Williams v. Lee, 

358 US. 217 (1959). For example, the Grand Portage Band could clearly require Melby to have a 

tribal business license and/or reasonably tax his commercial activities. Engaging in commerce on 

the reservation clearly places that activity, whether by Indians or non-Indians, within the reach of 
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tribal authority. Zoning regulation of commercial entities falls clearly within the sphere of inherent 

tribal sovereignty and/or the exercise of the right to exclude as an act of sovereignty. 

In addition, Melby has participated in commerce with the Band and tribal members. This 

participation is exhibited by Melby’s use of tribal water facilities, and, until recently, Melby’s use 

of tribal waste disposal facilities. Commerce - as opposed to mere private residence - presupposes 

interaction with the community and its members and the authorization or tolerance by the sovereign 

to engage in such business. In a word, it is ‘consensual’ activity. If the Grand Portage Band cannot 

regulate - by non-discriminatory land use planning - commerce within the reservation, Montana will 

have been extended dangerously beyond its facts and rationale into a situation where it threatens to 

swallow tribal sovereignty in its entirety, Surely that was not the intent of Montana, and this Court 

will not engage in such ill considered jurisprudence.‘s 

In sum, the Grand Portage Band’s non-discriminatory Land Use Ordinance violates neither 

federal nor tribal law and satisfies both prongs of the Montana proviso as being ‘consensual’ in 

nature, the violation of which would be a direct threat to the ‘health and welfare’ of the Band. 

Therefore, the I&d possesses jurisdiction over the zoning controversy between the Band and Melby. 

” To anticipate a likely query: Sfrate v. A-f Comactors, I 17 SCt. 1404 (1997) does not apply to the case 

at bar. That case involved a tort action resulting from a car accident involving two non-Indians on a state highway 

running through the Fort Berthold Reservation in North Dakota. This case is not analogous. This case does not involve 
a private tort between two non-lndians on a state highway but rather an attempt by the B.-and to regulate - inter alia - the 

commercial use of land on the reservation. This dispute involves the tribal sovereign directly; public commerce as 

opposed to a private tort; and a tiny piece of non-Indian land completely surrounded by trust land (and Lake Superior), 

not a state highway running through a reservation. 
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B. Summary Judgment 

Having determined that the Band has regulatory jurisdiction, the Court must determine 

whether the Tribal Court improperly denied the Grand Portage Band’s Motion for Summary 

Judgment. 

This Court’s jurisdiction to hear this appeal arises under the authority of Title 2, Rule 41(g) 

of the Grand Portage Judicial Code. This Court’s review of Judge Fineday’s Order finds that she 

has provided an excellent summary of the findings of fact and conclusions of law in this case, and 

the parties’ extensive briefs have appropriately established an adequate record for this Court to 

determine the procedural adequacy and merits of the motion for summary judgment. 

The Band claims that upon the afkmative finding that Melby and his land are subject to the 

Band’s regulatory and adjudicatory jurisdiction, the Band is entitled to summary judgment as a 

matter of law. That decision rests upon finding in favor of the Band on two issues at dispute by the 

parties: that the Band’s motion for summary judgment was procedurally appropriate, and that the 

Band is entitled to summary judgment as a matter of law. 

With respect to the procedural appropriateness of the Band’s motion for summary judgment, 

Rule 29 of the Grand Portage Rules of Civil Procedure (which resembles Federal Rule 56(a)) reads 

as folIows: 

Any time 20 days after commencement of an action, any party may move the Court 

for summary judgment as to any or all of the issues presented in the case and such 

shall be granted by the Court if it appears that there is no genuine issue as to any 

material fact and that the moving party is entitled to judgment as a matter of law. 
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Despite Melby’s arguments regarding lack of discovery or other claimed procedural defects 

.in this proceeding, Rule 29 permits the filing of a summary judgment motion anytime 20 days after 

commencement of an action. There is no requirement in the Rule that Melby or any litigant file an 

Answer to the Complaint before a Motion for Summary Judgment could be made and acted upon 

by the Tribal Court. The Band’s motion was therefore procedurally appropriate. 

Upon our finding that the motion for summary judgment was procedurally appropriate, it is 

not clear that additional discovery would produce any materials facts necessary to defeat the Motion 

for Summary Judgment. The Court must measure the Band’s motion for summary judgment, 

combined with an analysis of Melby’s undisputed actions, against the Band’s Land Use Ordinance 

in order to determine whether the Band is entitled to summary judgment as a matter of law. 

The Band’s adopted Land Use Ordinance requires all land owners to apply for building 

permiti or variances before constructing buildings or other structures within reservation boundaries. 

Article 12.01 of the Band’s Land Use Ordinance requires that an application for a building permit 

be made to the Band’s Land Use Administrator before any building or structure is erected, 

constructed, reconstructed, altered; moved or enlarged. The findings of Judge Fineday and the record 

before us clearly document the undisputed fact that Melby violated the terms of the Band’s Land Use 

Ordinance by not obtaining a building permit from the Band, by not obtaining a variance from the 

Band’s set-back requirement as set forth in the Land Use Ordinance, and by proceeding with 

construction of a storage building in violation of the Band’s Land Use Ordinance. Melby does not 

dispute this. Apparently, it is Melby’s belief that had he applied for a permit under the Band’s Land 

Use Ordinance, he would have accepted the jurisdiction of the Grand Portage Band, (Defendant’s 

Reply Brief at 3) We have already shown that the Band’s. jurisdiction over Melby existed 

notwithstanding his intentional resistance to comply with the Band’s Land Use Ordinance, and 

Melby has shown that his intentional acts were in clear contravention of the Band’s Land Use 

Ordinance. 
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Melby appears to claim exemption Erom the Band’s Land use Ordinance by reciting facts that 

he planned his building, applied for and obtained a Cook County building permit,16 ordered materials 

for his building, and paid a nonrefundable deposit before the Band adopted its zoning ordinance.. 

This information merely serves to illustrate Melby’s obvious failure to take the necessary steps to 

comply with the Band’s Land Use Ordinance, even after he was aware of adoption of the Ordinance 

and its possible application to his project. Those facts do not provide a basis for Melby to show that 

he was not or should not be subject to the Band’s Land Use Ordinance, and instead show how he 

took deliberate steps to avoid the requirements of the ordinance. The information does not defeat 

the Band’s motion that it is entitled to summary judgment as a matter of law. 

This Court must address Melby’s claim that the mere application of the Land Use Ordinance 

to his activities is discriminatory in nature (Defendant’s Reply Brief at 3). Melby ignores the fact 

that he has the same rights as any Band member or non-band member in seeking a variance under 

the Land Use Ordinance. It is difficult to find that the Grand Portage Band discriminated against 

Melby when Melby did not avail himself to exercise his right to seek a variance under the Band’s 

Land Use Ordinance. Melby’s claim of discrimination falls under the weight of the effect of his 

conscious choice to disregard the Band’s Laud Use Ordinance in its entirety. The Band’s Land Use 

Ordinance is applicable to all landowners within the reservation boundaries, and was established to 

be non-discriminatory in its application. Because Melby has chosen to not adhere to its application, 

he has no basis to claim it is discriminatory in nature. When Melby makes other claims of 

discrimination or constitutional violations as a result of his lack of voting power or voice in the 

government establishing the ordinance, his claim of a lack of equal protection is also an untested 

assumption. Melby may be making an all-too-common assumption that permeates the present-day 

” It does not matter that Melby applied for and was granted a building permit from Cook County because the 

Band’s Land Use Ordinance is not limited or affected by Cook County’s actions in this matter. Furthermore, the 

“opinion” ofjurisdictional authority provided to Melby by the Cook County Planning Director is not relevant in this 

case because governing law is federal and tribal law (not state law), and Melby certainly should have been aware that 

such an opinion would not provide conclusive authority on this issue, This Court is not sympathetic to Melby when he 

cites his volitional acts contrary to existing regulations as argument why the Court should not find jurisdiction and 

should not grant summary judgment in this case, 
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view of many Indian activities such as the exercise of self-government or retained treaty rights: that 

a different right is a “special”, unequal right that by its mere exercise discriminates against those who 

are not Indian. Melby’s assertions in this vein are without merit. This Court finds no “special” or 

unequal right conferred upon Indians or non-Indians as a result of application of the Band’s Land 

Use Ordinance. Melby cites no authority for his broad claims of discrimination or violation of 

constitutional rights. The Supreme Court has never upheld such claims and in fact, has often held 

to the contrary. See e.g. WilZiams v. Lee, 358 U.S. 217,223 (1959) (“It is immaterial that respondent 

is not an Indian. He was on the Reservation and the transaction with an Indian took place there.“). 

Melby has also raised the argument that the Band’s Motion for Summary Judgment violates 

Judge Alsop’s August 13, 1998 Order referring this dispute to Tribal Court for the exhaustion of 

jurisdiction. A review of Judge Alsop’s Order finds that the Order merely stayed Melby’s request 

for an order enjoining the enforcement of the Band’s Land Use Ordinance, pending exhaustion of 

tribal remedies on the question of the Tribal Court’s jurisdiction over Melby’s land and actions 

thereupon. Nothing in Judge Alsop’s Order prohibits the Tribal Court from acting upon the 

summary judgment motion; expeditious resolution of this issue will significantly aid final disposition 

of this dispute. 

By virtue of the fact that Melby did not obtain either a building permit under, or a variance 

from, the Band’s Land Use Ordinance, it is therefore undisputed that as a matter of law Melby 

violated the Grand Portage Band’s Land Use Ordinance. This is the classic situation that calls for 

summary judgment. There are no issues of material fact. Melby has repeatedly admitted that he did 

not comply (and does not plan on complying) with the Band’s Land Use Ordinance. See e.g. Bauer 

v. AZberrnarle Corp., 169 F.3d 962,968 (5”’ Cir. 1999) (“This Court recently held that a summary 

judgment motion can be decided without any discovery”). Combined with the fact that the Band has 

proper jurisdiction to enforce its Land Use ordinance in this matter, this Court hereby remands this 

matter to the Tribal Court for purposes of finding that the Band is entitled to summary judgment in 

this matter and that judgment should be entered accordingly. 
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IV. Conclusion 

For all the above stated reasons, the Court afkns the trial court’s decision recognizing tribal 

court jurisdiction and reverses its judgment in denying summary judgment in favor of the Band and 
remands so that judgment be entered accordingly. 

IT IS SO ORDERED 

Dated: February 15,200O 

LG!??fk 
Christopher D. kderson 
Chief Justice 

Aszokiaie Justice 

/.+ (f&e- 
Frank Pommersheim 
Associate Justice 
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Margaret A. Penn, . 

UNITED STATES DISTRICT COURT 
DISTRICT OF NORTH DAKOTA 

SOUTH-WESTERN DIVISION 

! I 
iJM27 KISSI 

Plaintiff, 

-v- Al-98-085 

Isaac Dog Eagle, Associate Judge, 
in his official capacity and personally; 
et. al. 

Defendants. 

MEMORANDUM AND ORDER 

I have been reviewing my admittedly,less than great knowledge of literature to try to 

come up with some appropriate analogy to illustrate the absurdity of all elements of this action 

and of the facts underlying it. Alice in ‘Wonderland or the Wizard of Oz come to mind, but the 

situation is so bizarre that perhaps something of Kafka or Sartre would be better. 

Ms. Penn, the plaintiff, is not an enrolled tribal member or apparently eligible for such 

enrollment. She recites that she is 1/8th Chippewa in reference to parentage, but not eligible for 

enrollment. I therefore conclude that she is not an “indian”, and that she certainly is not a 

member of the Sioux Tribe who claim sovereignty on the Standing Rock Reservation. Fort 

Yates, the seat of Tribal Government of the Standing Rock Reservation, is located within the 

borders of the Sovereign State of North Dakota and the Sovereign Nation of The United States of 

America. The reservation itself is located in both North Dakota and the equally Sovereign State 

of South Dakota. In North Dakota, the reservation occupies an area also organized as Sioux 

co~Q, a political subdivision organized and operated under the iaws and constitution of the 



State of North Dakota. 

All resident occupants of the area within the reservation located within the exterior 

boundaries of Sioux County are potential electors of officials of Sioux County, of officials of the 

State of North Dakota, and of other Boards, including probably the election of representatives to 

the Mosquito Vector Control Board, and of course Federal officials-- the representative, two 

senators and the President of the United States. This potential to be an elector is not racially 

based, but is premised upon citizenship in the United States of America. 

Only enrolled members of the Sioux Tribe are potential electors of the officials elected 

under the constitution of the Sovereign Sioux Tribe. This potential is racially based. 

Ms. Penn, a non-lawjrer, was at one time employed as a tribal prosecutor in Tribal Court. 

At the time of the major underlying incident, she was working for an advocacy organization in 

the areas of domestic violence and spouse abuse. 

She is a party to litigation pending in Tribal Court involving her previous employment as 

a prosecutor, seeking either reinstatement or damages for an alleged wrongful termination. 

Somehow, (and I refuse to schedule an evidentiary hearing to learn the details) Ms. Penn 

stepped on someone’s toes and the result was an “Banishment Order” issued by “Associate Judge 

Isaac Dog Eagle” exercising “traditional authority”, 

The pleadings contain the following excerpts from the factual statement: 

“On July 24, 1998, at approximately 2:00 p.m., Petitioner, Margaret A. Penn, was served with an 

order directing that under a traditional banishment she be removed from the boundaries of the 

Standing Rock Sioux Indian Reservation by Frank Landis, Sheriff of Sioux County, and John 

Vettleson, Captain of Bureau of Indian Affairs Law Enforcement and supervising office of 

Standing Rock Sioux Tribal Police.” 



,.c . 

“Sheriff Landis and.Captain Vettleson directed petitioner that she must leave Tender Hearts 

Against Family Violence, Inc., where she was the only staff person on duty, and that they would 

accompany her to her home, allow her time to retrieve some possessions, and then escort her to 

the boundaries of tee Standing Rock Sioux Indian Resefiation from which she was excluded by 

order of the Standing Rock Sioux Tribal Court.” 

“Petitioner asked Captain Vettleson if she returned to the Reservation would she be arrested and 

Captain Vettleson stated that his officers would be obligated to arrest her. Sheriff Landis and 

Captain Vettleson followed petitioner as she drove from Fort Yates to her home in Selfiidge, 

North Dakota, then both men assisted petitioner in loading a few personal possessions into her 

vehicle. Sheriff Landis and Captain Vettleson, in a law enforcement vehicle, then followed 

petitioner as she left her home in Selfidge, North Dakota, and drove the approximately 30 miles 

to the exterior boundary of the Standing Rock Sioux Indian Reservation where they executed a u- 

turn and drove off and petitioner continued, leaving the exterior boundaries of the Standing Rock 

Sioux Indian Reservation.” 

This statement would make a wonderful ‘test question in a course on American 

Constitutional law. “please identify the constitutional rights of Ms. Penn violated in the above 

statement.” Banished? From a political subdivision of a State? Without a hearing? Of a citizen 

of the United States? Evicted from her home under threat of arrest if she did not voluntarily 

comply? Evicted from her home with the cooperation and assistance of the Sheriff of Sioux 

County, apparently acting in his official capacity with the power of government behind him? 

I have the impression that ‘&, soon as someone with some appreciation of the rights possessed by 

all United States citizens learned of the “order” of banishment, it was somehow canceled by 

action of the Tribal Council. One wonders if the Sheriff and the BIA Police Captain would have 
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carried out an order for summary execution by hanging if ordered by the “associate judge”. 

As stated, Ms. Penn has an action pending in Tribal Court. The Tribal Court of the 

Standing Rock Sioux Tribe is not an independent judicial branch, although on paper it looks 

good. In the past, the salaries of elected judges whose decisions have offended the council have 

been terminated by the tribal council, despite tribal constitutional prohibitions. As a “sovereign” 

who has not consented to suit in this court no recourse is available to the now unpaid judge other 

than through the same tribal court now possibly presided over by an “associate judge” appointed 

by the same Tribal Council---who is getting the salary sought by the complainant. 

It may perhapsshow that I find the conduct towards Ms. Penn outrageous. 

She sues in Federal Court, attempting to invoke the limited jurisdiction of this Court by 

reference to the Indian Civil Rights Act, 25 USC. 1302 and 1303; 28 USC. 1331, Federal 

Question Jurisdiction; and 28 U.S.C. 1343, Civil Rights and Elective Franchise. Named as 

defendants are the “associate judge” Isaac Dog Eagle, officially and personally, the Tribe itself, 

the chairman of the Tribal Council and all of its member, named in their official capacities, the 

Tribal athney, officially and personally, an administrative officer, officially and personally, and 

four individuals named in their personal capacity. 

She requests that a writ of habeas corpus issue ordering the removal of any Tribal Court 

Order restricting her freedom to move at will through the various areas of the United States, 

including the Standing Rock Sioux Reservation. The Tribe and its officials respond by pointing 

out that she is already victorious on this issue in that the order has been rescinded and it is 

certainly not likely that anyone will attempt this again, They argue, and correctly, that any action 

based on the Indian Civil Right Act is subject to dismissal as the sole remedy of Habeas is now 

moot as no restriction on freedom presently exists, The prayer for relief also requests 
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intervention in the action presently pending in Tribal Court, and a request.that I find the United 

States District Court has jurisdiction to hear “any cause of action arising out of the issuance and 

execution of the banishment order.” 

The petition for the Writ of Habeas Corptis is now dismissed as having been mooted by 

the cancellation of the offending order, and the court fmds that the balance of the requested relief 

is beyond the limited jurisdiction of this court under the pleading filed. 

The petition is dismissed as to all named and served defendants, without prejudice to any 

claims or causes of action the petitioner may have which are separate and independent of the 

habeas remedy afforded by the Indian Civil Rights Act. 

Dated this 27th day of January, 1999. 

Take notice that the original o? this 
copy was entered in the tf?ic,o of the 
clerk of the United Staks District. 
Court for tke District of North Dakota 

on t~+i;yqcf 

EDY!iXD J. KLECKER, CLEW 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

SOUTHWESTERN DIVISION 

Margaret A. Penn, 

vs. 

Plaintiff, 

United States ofAmerica, et al., 

Defendants. 

Case No. Al-00-93 
>- 
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MEMORANDUM AND ORDER 

Before the Court are two motions for summary judgment. One filed by the United States 

on behalf of the Federal Defendants and one filed by the Sioux County Defendants. Both 

motions are based primarily on theories of absolute and qualified immunity. The parties .agree 
I 

that the Sioux County Commissioners should be dismissed because the Sioux County Sheriff is 
I 

independently elected and not subject to control by the Sioux County Commissioners. The Court 

will SO dismiss. The Court has previously dismissed and/or consolidated all the federal 

defendants such that only the United States remains. The federal defendants are sued under the 
I 

Federal Tort Claims Act. The county defendants are sued under 42 U.S.C. 9 1983 and various 

state law torts. 
I 

FACTUAL BACKGROUND 

There is little dispute over the facts of this case which are unusual in the extreme. 

Plaintiff Margaret Penn is lY8th Turtle Mountain Chippewa. She is not an enrolled member of 
I 

any Indian tribe or eligible for enrollment in any tribe. Her status is that of a non-Indian and I 

nonmember of the Standing Rock Sioux Tribe. Plaintiff has a law degree from the University of 

Boulder. She has previously worked as a prosecutor on the Standing Rock Sioux Indian 
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Reservation. 

1 

In August 1996 Plaintiff was fired fi-om her job as prosecutor after getting involved in 

several disputes with Tribal officials. Plaintiff filed a civil lawsuit in Tribal Court based on her 

dismissal. She remained on the reservation and began working at Tender Hearts Against Family 

Violence, Inc., a nonprofit organization serving battered women. The Tender Hearts program 

was embroiled in some controversy of its own. On July 24,1998, Faith Taken Alive, co-director 

of the Tender Hearts program, filed a “Petition For Traditional Custom Restraining 0rder”with 

the Standing Rock Tribal Court. The petition alleged Plaintiff had a gun and &s making threats 

against ‘Tribal officials and had filed a multimillion dollar lawsuit against the Tribe. On July 24, 

1998, Associate Judge Isaac Dog Eagle issued an order for Plaintiffs temporary exclusion fi-om 

the reservation. The banishment order was attested to by the Clerk of Tribal Court. The order 

was issued exparte and without a hearing. The order provided a hearing would be held on the 

matter within thirty days but no such hearing was ever scheduled or held. 

The banishment order was given to Bureau of Indian Affairs (‘WA”) Captain John 

Vettleson for service. The service of tribal court orders is carried’out by BLA officers as this is 

the stated policy of the Department of the Interior. Captain Vettleson consulted with superiors 

who told him to serve the order. Prior to serving the order Captain Vettleson attempted to 

contact the United States Attorney’s Office but was unable to do so. Vettleson also called Sioux 

County Sheriff Frank Landeis and asked him to assist in service of the order. 

The parties dispute whether the order was civil or criminal in its nature. This was not the 

tit exclusion order Vettleson had served. While the order was issued as a civil order, the, 

Plaintiff asserts it was in fact a criminal punishment. 

Sheriff Lande’ IS and Captain Vettleson knew the Plaintiff was not a Tribal member. The 
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petition itself stated the Plaintiff was a nonmember. The gun referenced in the petition was 

actually in the possession of Sheriff Landeis and had been for several months. Plaintiff had 

given the Sheriff the weapon out of fear it would be stolen from her home in Seltidge where 

there had been a number of burglaries. 

Sioux County is unique in that its borders coincide with the exterior bound&es of that 

portion of the Standing Rock Reservation which lie.within North Dakota. Sheriff Landeis is the 

sole state law enforcement official in Sioux County. Sheriff Landeis regularly requests BIA law 

enforcement back him up and he returns the favor when BIA makes a similar request. Such 

cooperation is not unusual and is really a necessity when one considers the vast amount of 

territory to be covered, the overlapping jurisdictions and the very rural nature of the area. 

The order was served on the Plaintiff at the Tender Hearts’ office in Fort Yates. Plaintiff 

was allowed to retrieve some belongings at her residence in Selfridge and was then escorted. to 

the reservation boundary. PGntiff drove her own vehicle a& was followed by Vettleson and 

Landeis in a police vehicle. Penn was informed by Captain Vet&son that ifshe failed to comply 

with the order she would be arrested. The complaint does not allege excessive force was used in 

service of the banishment order. 

On August 31,1998, Plaintiff commenced a Habeas Corpus action in this cour(seeking to 

have the banishment order declared illegal. On the same date the Plaintiff filed an administrative 

cb&.~ for damages with the BIA. Upon motion of the Tribe, Associate Judge Dog Eagle vacated. 

the banishment order ou September 14, 1998. The federal habeas action was later dismissed. 

While that dismissal was on,appeal, Plaintiff settled the matter and the Tribal Court action for 

$125,000. The current action was filed on July 21,2000. 

The essence of the Plaintiffs complaint is that the banishment order should not have been 
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‘carried out because it clearly violated the law. The Plaintiff does not object to the manner in 

which the order was enforced, only that it was. Claims one through five are against the federal 

1 defendants under the Federal Tort Claims Act for failure to administer and monitor; failure to 

train, malicious prosecution, illegal arrest and seizure, and intentional infliction of emotional 

distress. Claim six is against the federal defendants under 42 U.S.C. $1983. Claims six &rough 

eleven are state law claims against the,county defendants. Those claims are for failure to 

administer and monitor, failure to train, malicious prosecution, illegal arrest and seizure, and 

intentional infliction of emotional distress. Claim twelve is against the county defendants under 

42U.S.C. $ 1983; 

ANALYSIS 

I. Summarv JudBzlent Standard 

The standard for granting a motion for summary judgment is well-settled. A movant is 

entitled to summary judgment if he or she can “show that there is no genuine issue as to any 

material fact and that [he or she] is entitled to a judgment as a matter of latir.” Fed.R.Civ.P. 560. 

The moving party bears the initial burden of showing the Court that, on the evidence before it, 

there is no genuine issue of material fact. & Celotex Corp. v. Catrett, 477 U.S. 317,324 

(1986). If the moving party meets its burden, the nonmoving party must then “set forth specific 

facts showing that there is a genuine issue-for trial.” Fed.R.Civ.P. 56(e); see also Celotex Corp., 

477 U.S. at 324. Those specific facts must generate evidence from which a jury could reasonably 

find for the nonmoving party; the mere existence of a scintilla of evidence supporting the 

nonmoviq party’s position is not sufficient. Anderson v. Libertv Lobbv. lnc, 477 U.S. 242,252 

(1986). The Courtmust construe all reasonable inferences in favor of the nonmoving party, and 

it may net properly grant summary judgment where the issue turns on the credibility of witnesses. 
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Cdotex Corn, 477 U.S. at 322-323. 

Il. Jmmunitv 

The C&n-t will address the applicability of absolute and qualified immunity to both the 

federal and county defendants as a whole. The analysis is the same with the exception of the 

jurisdiction of the law enforcement officers. See Harlow v. Fitzgerald, 102 S.Ct. 2727,2733 

(1982). 

There is a presumption in the law that qualified rather than absolute immunity is 

sufficient to protect public officials in the performance of their duties. Robinson v. Freeze, 15 

F.3d107, 108 (8* Cir. 1994). Qualified inn-nun&y protects govekent official from liability for 

discretionary actions unless those actions violate clearly estab,lished constitutional rights. Kinp: v. 

Beavers, 148 F.3d 1031, 1034 (89 Cir, 1998). 

Absolute immunity has been recognized .for legislators in their legislative capacity and 

judges in their judicial functions. Harlow, 102 S.Ct. at 2732. Presumably, tribal court judges 

enjoy the same absolute immunity as their state and federal counterparts. Prosecuting attorneys, 

prison wardens and parole board members have also been recognized as enjoying absolute 

immunity for conduct flowing fkom their official duties. Patterson v. Von Riesen, 999 F.2d 

1236 (S* Cir. 1993). 

1235, 

Courts have regularly held that public officials who act pursuant to a facially valid court 

order issued by a court of competent jurisdiction enjoy quasi-judicial absolute immunity for 

enforcing the order. Id. at 1240. Officials acting outside their jurisdiction lose that immunity. Id. 

at 1239. Officials must not be required to act as “pseudo-appellate courts” second guessing 

judicial orders. Id. at 1241. If officials cannot carry out the orders and directives ofjudges 
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without fear of being sued then the authority of the court will have been compromised and it will 

be unable to function effectively. Id. at 1240. 

The banishment order was. quite unusual. Facially valid does not mean lawful and an 

erroneous order may still be valid, ‘&,nev v. O’Toole, 898 F.2d 1470,1473 (IO* Cir. 1990). The 

order was issued as a civil order. The petition and order are couched in the terms of a restraining 

order and call for a hearing to be held m thirty days, The order was signed by a Tribal Judge and 

attested to by the Tribal Clerk, 

Captain Vettleson and Sheriff Landeis were acting within their territorial jurisdiction. 

BLA policy calls for the service of procless by BU law enforcement officers.&25 U.S.C. 5 

2802. Their actions took place on the reservation and in Sioux County. Vettleson and Landeis 

had served banis@uent orders in the past. Vettlesonregularly served tribal court orders as part of 

his job and Landeis often assisted him. This was a professional courtesy necessary to an area 

with a maze of jurisdictions and few law enforcement officers of any type. To be sure, Landeis’ 

presence was in his official capacity. He was in uniform and presumably armed. He clearly 

participated in the service of the order. 

All of this having been said, the question remains as to the eligibility of the Sheriff and 

Captain Vettleson for either absolute or qualified immunity. The Court Order of banishment was 

issued by the Court of a sovereign separate and apart from that of the State of North Dakota or 

the county, although one whose geographical area within the State of North Dakota is the same 

as the political subdivision represented by the Sheriff. Law enforcement agencies cooperate with 

each other as a matter of policy. The Sheriff of Sioux county does not, however, have any legal 

obligation to enforce or assist in the enforcement of any Tribal Court Order. Captain Vettleson; 

as a EXA employee, does have such an obligation. 
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Immunity should extend to good faith actions taken within the jurisdiction of the officer. 

As general rule, an officer carrying out a court order is clothed with immunity regardless of the 

idiocy of the order, but there ‘has to be a limit to this policy. If the Tribal Court had ordered 

summary execution of Ms. Penn, surely Captain Vettleson and the Sheriff would not have carried 

out the order, although with the constitutional sanctity of the home of a citizen the action of 

summary eviction fkom the home and the County with absolutely no due process ranks right up 

there with summary execution. 

I do not find the Order to be “f&5ally valid.” Ms. Penn is not a tribal member or even an 

“Indian” for purposes of Tribal Court jurisdiction. The facts recited by the parties indicate that 

the Court had issued other “banishment orders” in the past. A continuation of a clearly 

unconstitutional course of conduct does: not create legitimacy. The Order would be 

unconstitutional even if directed toward. a tribal member. It is inconceivable to me that any law 

enforcement officer, trained in the constitutional requirements of arrest and search and seizure, 

could believe that an exparte order forcing someone from their home and County of residence 

for a minimum period of 30 days could be valid. 

It may be argued, and probably will be so argued on appeal of this Order, that the denial 

of immunity will emasculate the effectiveness of law enforcement ‘in that some determination of 

legitimacy of a court order will be requir$d of the officers, I reject that argument in the belief 

that some determination of legitimacy is the clear duty of a law enforcement officer. “Just 

following orders” should not be an excuse when the order is patently unconstitutional. 

It is ordered: 

I. The United States of America is hereby substituted as the sole defendant on behalf of all 

other named defendants tith regard to the cl&s filed by the Plaintiff under the Federal Tort 

7 



Claims Act. In all other respects, the motion of the Federal defendants is denied. 

2. Sioux County and its Board of ‘Commissioners, all sued in their official capacities, are 

dismissed as defendants as being without authority or abilitjr to control or direct the action of the 

Siouk County Sheriffs Depar&ent and its Sheriff, Frank Landeis. In all other respects, the 

motions for summary judgment by Sheriff Landeis and the Sioux County Sheriffs Department 

are denied. ‘ 

SO ORDERED 

Dated this 6’ 
it@- .% 

day of March, 2002. 

NOTICE OF ENTFiY 
Take notice. that the oiigfnal of this 
copy was entered In the of&-e of the . 
cierfc of the Uliited States District 

~~~~ 

EDWARD J. KiECKER, CLERK: 

8 
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IN THE’UNITE:D STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

SOUTHWESTERN DMSION 

Margaret A. Penn, 

Plaintiff, 

vs. 

United States of America, et al., 

Defendants. 

) 
> 
> 
> 
1 
1 
1 
1 
> 

‘Case No. Al-00-93 

ORDER IOF CLARIFICATION 

The parties have requested a clarification of this Court’s Order dated March 6,2002. The 

Court states the following in order to clear up any ambiguity: 

1. The plaintiffs Bivens and 15 1983 claims against Bodin, Armstrong and Vettleson 
are preserved. 

2; The United States has been substituted as the sole defendant only on the claims 
arising under the Federal Toti Claims Act. 

SO ORDERED 

Dated this d Q $ day of March, 2002. 

United States Dis 



NO. CT-89-1863 

STATE OF MINNESOTA 
IN SUPREME COURT 

IN RE: RULES OF PROCEDURE 
FOR THE RECOGNITION OF TRIAL 
COURT ORDERS AND JUDGMENTS 

REQUEST TO MAKE AN ORAL PRESENTATION 

MINNESOTA TRIBAL COURT STATE COURT FORUM 

The undersigned hereby requests to make an oral presentation at the hearing on the 

Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 

Judgments which is scheduled for 2:00 P.M. on October 29,2002. A copy of the materials to be 

presented is attached to this request. 

DATED: October 15,2002 

Bill Lawrence 
500 North Robert Street, Suite 205 
St. Paul, Minnesota 55101 
Telephone 65 l-224-6656 
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Subsarhd,tlp and sworn to before me 
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EXHIBIT A 



NOTES 

TRIBAL INJUSTICE: THE REtD LAKE 
COURT OF INDIAN OFFE,NSES 

The success of any legal system depends upon its accept- 
ance by the people to whom it applies. Insofar as the system 
is an integrated part of the web of social norms developed 
within a society’s culture (with due exception for imposition 
by some organized minority force), it will be accepted as 
a parcel of habit-conduct patterns in the social heritage of 
the people. The eternally primary fiunction of law in any 
society (despite the “rule of conduct” thinkers) being to 
close any breach which has opened between grievance-bear- 
ers, and meanwhile to restrain individuals from the breach 
of certain norms of either initial conduct or adjustment 
which are deemed of vital importance by the society con- 
cerned, it follows in the main that the fewer the demands 
that are made upon the law, the greater the good for the 
society. Law-in-action exists only because less stringent 
methods of control Bave failed to hold all persons .in line or 
in harmony, on points of moment. The extension of the sphere 
and importance of observable law in the more highly devel- 
oped societies is not in itself an index of social progress. Jt is 
merely an index of a greater complexity of the society and 
hence of the norms or imperatives to be observed, and hence, 
.finally, of an increasing difficulty in Iobtaining universal ad- 
herence to such norms. Conversely, this means that the less 
call there is for law as law, and upon law as law (relative 
to the degree of complexity of a society), the more success- 
ful is that society in attaining a smooth social functioning.l 

I. INTRODUCTION 

Spotted Tail, a Sioux leader, appropriated the wife of a crippled 
Sioux named Medicine Bear. He offered the offended husband a ‘corn- 
pensation for his loss. While these negotiations were proceeding, a 
friend of, Medicine Beer named Crow Dog transformed the matter 
into a blood feud on August 5, 1881, by shooting the appropriator to 
death. The murder occurred on the Rosebud Reservation in South 
Dakota. Crow Dog was tried and convicted in the federal court, but 
his attoiney obtained a writ of habeas corpus from the Supreme 
Court of the United States. The Court unanimously held that Crow 
Dog in his relations.with other Indians on the reservation, was gov- 

1. K. LLI&LLYN Bb E. Homm, THIU C- WAY; CONFLICT AliD cAE3 hTV IN 
maarrm JmtImuDmNa 880 (1041). 
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erned by tribal law and was responsible only to tribal authorities.* 
The Crow Dog incident and resulting Supreme Court decision reveal- 
ed a dilemmatic interstice between traditional Indian justice and 
that of the dominant society., The changes in life style and depen- 
dency of most tribes on the federal government usually resulted in 
the breakdown of tribal legal systems creating a judicial vacuum 
on most reservations. It is interesting to note that the federal gov- 
ernment’s initial response to, this void was designed more to pro- 
hibit certain tribal practices than to provide justice. The Report 
of the Indian Justice Planning Project (1971) describes this dilem- 
ma as follows: 

Falling upon the traditional justice system of the In- 
dians with the cultural a:nd traumatic effect of 8 bombshell 
was the first effort of the white man to “outlaw certain of 
the old heathenish dances, such as the sun-dance, scalp- 
dance etc.” and to jprevent social activities that “are intend- 
ed and calculated to stimulate the war-like passions.“B This 
“effort” in the area of Indian justice led to the creation of 
Courts of Indian Offenses. 

The Courts of Indian Offenses were nothing more than earlier 
attempts by the Bureau of Indian Affairs4 to administer a “rough 
and ready” form of Anglo-Saxon justice. These courts were charac- 
terized in the only reported case squarely upholding their legality 
as “mere educational and disciplinary instrumentalities by which 
the government of the United States is endeavoring to improve and 
elevate. the condition of these dependent tribes to whom it sustains 
the relation of guardian.“” One defense of their legality is ,the 
doctrine that the Courts of Indian Offenses “derive their authority 
from the tribe rather than from Washington.“* 

Whichever of these explanations is offered for the existence of 
the Courts of Indian Offenses their establishment cannot be held to 
have destroyed or limited the powers vested by existing law in the 
Indian tribes over the province of law and order and the administra- 
tion of civil and criminal justice. 

II. ESTABLJSHMENT OF C,OURTS OF INDIAN OFFENSES? 
A. BACKGROUND 

The Courts of Indian Offenses were established by an adminis- 

2. 1 T. HAAS, Tm ENDIAN AND THS LAW 6 (194B), 
8. 1888 Sm. or - ANN. m. Ser. 2100, P. XL 
4. Established in 1824 under the War Department. In 1840 it wae moved to the 

DeImtment of the Interior, where it remains today. It will be referred to throughout 
thb note a8 the Bureau, the BIA or the Indian Service. 

6. united Staten v. Clapox, 86 F., 676 (D. Ore. 1888). Ut. 370 Part6 Bi-a-lil-le, 12 
Ari!~ 160,, 10,O P. 460 (IBOO). 

6. Rice, The Poaltkm of the Ammdoa.n 1+ul4m In the Law of tha Un4ted Mates, 
16 J. COMP. Lm. 78, 08 (1934). 
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trative act of the Commissioner of Indian Affairs as a result of a 
request by the Secretary of, the Interior in 1883.8 Courts of In&an 
Offenses were established where the Superintendlent and Commis- 
sioner of Indian Affairs determined they were practical and desir- 
able. The history of the development of the Courts of Indian Of- 
fenses suggests that the federal government’s sense of priorities 
left something to be desired. For example, the Indian police systems 
were organized in 1878,@ and not until 1883 did the federal govern- 
ment see fit to establish the court system, and not until 1888 did Con- 
gress see fit to appropriate any money to finance the court~.~~ It 
would seem that the federal government since the early days of the 
Indian Service, has been police-oriented, and that the courts, which 
are the heart of any system of justice, have been low in the order 
of priorities for assistance in improving or expanding the law and 
order system. Because of this, the courts presently are in the great- 
est need of renovation. 

B. MAJOR CRIMES ACT OF 1885 

The Crow Dog decision l1 5s often referred to as the blood feud 
t&at Rrompted Congress to pass the Major Crimes Act of 1885.l* 
This legislation provided for the trial and punishment of Indians com- 
mitting murder, manslaughter, rape, assault with intent to kill, ar- 
son, burglary, and larceny. ‘Later the crimes of incest, robbery, and 
assault with a deadly weapon were added.l* Together, they are 
known as the “ten major crimes.” These offenses, plus embezzle- 
ment of tribal funW4 and the infringement of a few’ federal laws 
4Rplying to both Indians and non-Indians, constitute the only acts 
of Indians against each other that are federal crimes.16 

III. THE RED LAKE COURT OF INDIAN OFFENSES 

A. ESTABLISHMENT 

The Red Lake Court of Indian Offenses was established in 188416 
psursuant to regulations promulgated by the Bureau of Indian Af- 

7. Courts of Indian Offenses should be diatingnished from traditional courts which 
existed formally or informally in nearly every tribe prior to the coming of the Eluropean 
,and tribal courts which were created by the Indian Reonganization Act of 1934. Act 
of June 13, 1034, ch. 676, 43 Stat. 934, as amenc~ed, at 26 U.&C. 03 461-70 (1970). 

3. 1333 Smc. OF Jwrm ANN. Bar. Ser. 2190. 
9. W. HAQ~N, INDIAN PoLICn AND JUDQW ( 1 B 6 6). 

10. Id. at 111. 
11. 81% Porte Crow Dog, 100 U.S. 666 (1333). 
12. Act of Marah 3, 1386, ch. 341, 39, 23 Stat, 336, as a?nended, 13 U.S.C. $0 1163, 

8242 (1970), upzlpheM &n Unlted States v. Kagama, 113 U.S. 276 (1336): 
13. Act of Juna 23, 1032, ch. 234, 47 Stat. 237 (oocZ4f4ed at 13 U.S.C. gp 1163, 324,2 

(1070). 
14. Act of Aug. 1, 1966, Pub. L. No. 7Oc371, 70 Stat. 702. 
16. &W e.g., 13 U.S.C. 3s 433, 1164-66, 1363 and 26 U.S.C. 08 170, 202 (1970). 
16. B1. Mrr~5L130~5, BtrETORICAG Ra'VImw OF mm RJDD Luck RE~IUURVATION (1667). 
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fairs.l’ These regulations p.rovided guidelines for court organization 
and procedure and an abbreviated criminal and civil code. In re- 
cruiting judges, the agent was directed to seek out Indians “intelli- 
gent, hones.t and upright, and of undoubted integrity.” Aside from 
that, the only qualification required was that prospective jurists not 
be polygamists. The rules. also stipulated that the court was to be 
presided over by Indian judges., with the first three ranking officers 
of the reservation police force to serve without compensation.la 

The courts were to meet at least twice a month. The grant of 
jurisdiction was extensive; a court could rule “upon all such ques- 
tions as may be presented to it for consideration by the agent.“18 
The rules specifically assigned to the courts such offenses as the in- 
jurious phases of certain ‘of the old heathenish dances mentioned 
above, plural marriage, the interference of medicine men with the 
civilization program, destruction of property following death, pay- 
ment for the pr.ivilege of cohabiting with a female and intoxication 
and the liquor traffic, In general, “the civil jurisdiction of such 
oourt shall be the same as that of a Justice of the Peace in the state 
or territory where such court is located.“2o 

The original rules of court were amended on March 12, 1894, to 
allow selection of judges, from the body of the band. Provision was 
also made for the disposition of funds collected as fines. It was 
made an offense for an Indian to leave the reservation without per- 
mission of the agent. According to one Red Lake historianX1 it was 
common practice for the agent to bring trusted Indians from the 
main agency at White Earth to hear and decide disputes between 
tribal members. Pres,umably, these people were members of the 
Indian police force at the White Earth Reservation.2a One author 
has said that these early proceedings were “more in the nature of 
courts martial than civil courts and practically registered the de- 
crees of the Indian agent.“2* Although appeals could be taken from 
the court to the Indian Bureau, there is no record of any appeals 
ever having been made. 

On December 13, 1906, the first independent agency was e&b- 
lished at Red Lake.a4 With a full time agent stationed at Red Lake, 

11. T. HMS, SU~TO note 2, at 6. These regulations were approved bU the Secretary 
of the Bnterior in 1883. 

18. Id. 
19. Id. 
20. 39 RULES 5.00~ COURTS OF INTIIAN OIWEtNBK¶ 120 (1883). 
21. Interview with Erwin F. Mittelholti, Guidance Co-or, Minnseots, De9ment 

of Education, in Bemidji, Minnesota, December, 1969 [hereinafter Cited- a~3 liditt8B01te 
interview]. 

22. The White Earth Reeervatlon ia located in Becker, Clearwater and Mahnomen 
COUntieB hi nOtiWmt mm0SOk% 

23. W. Ha&EN, supra note 9, at 110. 
24. E. MITTELROLTZ, 82Lpra note 16, at 42. 
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the court was able to sit more frequently and local members of the 
band were utilized as judges. 

The revised regulations continued in force with little or no change 
until new departmental regulations were approved by the Secretary 
of the Interior on November 27, 1!335.25 These regulations were the 
result of the Indian Reorganization Act (IRA) of 193428 which was 
enacted to reverse the allotment ,policy by imposing an indefinite 
period of trusteeship and, among other things, provide machinery 
by which local self-government groups could be organized. The Red 
Lake Band, organized prior to the IRA,27 saw no benefit from the 
act for themselves and therefore rejected it, although one feature 
of the act which the band did take advantage of was the “law and 
order” code drafted by the BIA .28 This code thus became the basis 
for the judicial structure of the Red Lake Court of Indian Offenses. 

B. TRIBAL CODE OF INDIAN OFFENSES 

In 1952, the Red Lake Band of Chippewa Indians extensively rf+ 
vised its code of Indian offenses. The code is comprised of the fol- 
lowing five chapters: zg 

Chapter IkRules of C,ourt 
Chapter II-Eighty sections deabng primarily w&h criminal law 
Chapter III-Game and Fish, 8 ,slections 
Chapter IV-Civil Actions, 15 sections 
Chapter V-Domestic Relations, (includes probate), 6 sections 

The code is presently in the process of revision and hopefully, this 
revision will be completed “before the rivers cease their flow and 
the grass its growth.“8o 

In addition, dn adoption 0rdinanc.e (no. l-65) was drafted by the 
Red Lake Band in 1965 which provided for the adoption of Indian 
residents of the Red Lake Reservation. This ordinance contains 13 
sections, and .is saida1 to be desperately in need of revision because 
of its inadequacy. 

C, JURISDICTION 
The rather confused pattern of juvrisdiction on Indian reservations 

26. T. HMS, eupra note 2, at 6. 
26. Act of June 18, 1934, ch. 676, 48 Stat. !)84, aa amended, at 26 U.S.C. 00 461-79 

(1970). ,yes psnerallg Comment, T&al B&f Uorvernment and the In&cm Reorgankation 
dot of 1934, 70 MICE. L. Rmv. 966 (1972). 

27. The Red Lake Band organized & General Council on April 13, 1913, to conduct 
tribd adminietration. The initial tribal constitution w&8 also adopted at that time, and 
wae revieed in 1968. E. MITI!~LE~LT~, aura note 16, at 83-87. 

28. 26 C.F.R. $0 11.1-11.396 (1968 SUPP.). 
29. Copies of the code and the Red Lake Band’8 constitution are on file at the 

library of the University of North Dakota School of Law. 
30. This choice of worda is a, satirical reaporrse to the phrase often used in treaties 

With the Indiana by the United States GOVernIment to depict the length of time the 
Indians were to retain their lands. 

31. Interview with a. former BIA official who chose to remain &~~onymoua. 



644 NORTH DAKOTA LAW REVIEW 

today is largely an outgrowth of their legal history, especially that 
portion concerning original tribal sovereignty and its subsequent ero- 
sion. Since the tribes were sovereign, they were poss,essed of certaiu 
criminal and civil jurisdiction which did not depend on a delegation 
of power from the federal government.92 It was nevertheless clear 
that the federal government, by the combined rights of conquests3 
and its own constitutional grant, 84 had plenary power over Indian 
Affairs and could regulate them to the extent Congress chose to do 
~0.~~ Worcester v. Georgians made clear that the states had no regu- 
latory authority over Indian Affairs unless that power was granted to 
them by Congress. 

While these basic principles are simple enough, the jurisdictional 
morass that overlies them is not. Much of the confusion is caused 
by three developments: (1) Congress ~has chosen to exercise only 
part of its power, leaving other matters to the tribes and in some 
cases granting regulatory power to the states; (2) the tribal authority 
itself has not been regarded as purely territorial, but has instead been 
construed to apply only to Indians, or in some cases, to all matters 
involving Indian self-,government;8T and (3) the reservations -are 
not actually under the control of the states, but they do lie within 
state. boundaries, leaving the states with some power of regulation 
over non-Indians** and perhaps over Indians where such regulation 
does not interfere with the rights of tribal self-government.*g 

The jurisdiction of the Red Lake Court of Indian Offenses~” may 
be defined by two parametererace and geography.41 Non-Indians 
are not subject to criminal or civil suit in the tribal court without 
consent; *a a crime committed by a non-Indian on a reservation may, 
however, be a federal offense,‘* or prosecuted in state court~.~ 
It is unsettled whether a non-Indian bringing a suit in tribal 
court consents to counter-claims raised by an Indian defendant.*” 

52. Crosse, CJrhtnaZ and U&M. Judadictkw in &d&z% OOUWMJ, 4 ARIZ. L. Rm. 67 
(1962). 

88. Cherokee Natlon v. Ga., 30 U.S. (6 Pet) 1 (1881). 
84. U.S. CONS’& art. 1, $8, cl. 3. 
86. United States v. Kagama, 118 U.S. 876 (1886). 
86. 81 U.S. (6 Pet.) 616 ((1832). 
37. Williams v. Lee, 568 U.S. 217 (1968); Kane, Ju&&a#o% 0~6~ Z&ifa+w ati Ia- 

dim Remrvatiotw, 6 AFCIZ. L. Rzw. 287, 242-248 (1964). 
88. Draper v. United States, 164 U.S. 240 (1896) ; United States v. McBratney, 104 

U.S. 621 (1881). 
39. Kennerly v. District Court of Mont, 400 U.S. 428 (1971) : Williams v. Lee, 868 

U.S. 217 (1968) ; Ghahati v. Bur. of Rev., 80 N.M. 98, 451 P.2d 10@2 (1969). 
40. The jurisdiction of this court is set out in 26 C.F.R. 011.22 (1968 WV.). 
41. See generaZZy AS&XU,TION ON AMIJRICIW INnIILN tiSae, B$nw INmAN LAW 

ch. 4 (rev. ed. 1968) [hereinafter cited as FI~DBRAL INDIAN LAWI ; Cohen, It&a% R@ta 
and the PedWaZ cOUn%, 24 MINN. L. Etm. 146 (1940) ; Note, The In&m: The hS%lOtten 
AmetJcan, 81 HaRv. L. Rare. 11818 (1968). 

42, F~DZRAL INDUN LAW 371. 
43. Id. at 928-24, 
44. In State of Minneaot;a v. Halthusen, 261 Minn. 686, 113 N.W.2d 180 (19621, 

the court held that Mnnesota has jurisdiction over crimes committed agdnet non-Indiana 
by non-Indiana on the Red Leke Reservation. 

46. Bee Note, 81 Raav. L. RJW. 1818 (19681, 8wra note 41, at 1819. 



at 
:o- 
.in 
on 
ar 
P 
an 
do 
g!- 
to 

3 al 
;ed 
nly 
me 
%y 
2en 
SS 

are 
hin 
ion 
Zion 

say 
an8 
tout 
lay, 
ts.** 

ibal 
,t.*fi 

r. 67 

I In- 

, 104 

, 368 

LAW 
:4ghte 
r&en 

NOTES 645 

Civil suits against band members who are reservation residents 
may generally be brought only in tribal court, regardless of the situs 
of the cause of action.*6 However, in practice, the tribal court is in- 
effective in enforcing its judgments and for all practical purposes, 
most band members receive little or no satisfaction in bringing civil 
cases before the court. As a result it is extremely difficult to bring 
a civil matter to final adjudication. 

In regard to criminal actions against band members, the tribal 
courts have jurisdiction only over conduct occurring on the reserva- 
tion,*’ excluding the eleven major crimes over which federal courts 
have been given exolusive jurisdiction.*8 Somewhat complicating 
this jurisdictional nomans-land is the fact ,that the Justice Depart- 
ment has an unwritten policy of non-involvement in Indian cases.*s 
The only cases that the United States Attorney normally prosecutes 
are those in which a conviction appears to him to be quite likely.EO 

D. COMPOSITION 

The Red Lake Court of Indian Offenses is composed of three 
judges, all of whom are band members. To qualify, a judge must 
be a tribal member with no felony record and have no convictions 
for misdemeanors within the previous year, One of the three is 
appointed chief judge while another is usually designated juvenile 
judge. A judge’s term and selection seems to be dependent upon 
two criteria, tribal politics and availability of funds. Although the 
BIA still has appointment ,authority, it is tribal politics, through 
the council’s confirmation power, which makes the ultimate decision. 

The BIA furnishes a clerk of court who performs nearly all 
clerical and administrative functions. Currently, four tribal members 
are certified to practice before the co~~rt.~~ Their appearances are 
usually in criminal matters since most members of the tribe feel 
it rather futile to bring a civil action. Court facilities are in keeping 
with the overall image and prestige the court commands on the 
reservation-a small one roorner in the agency police station. 

E. COURT INADEQUACIES 

1. Education and Training.: All three of the current judges 
have received no formal higher education; none has received any 
special education for their jobs. While th.ey may be men of excellent 

46. FZDZRAL INDIAN L&w 868-69. 
47. 18 U.S.C. 11162 (1970). 
48. 18 U.S.C. 41168 (1970). 
49. Interview With Mr. Robert Renner, United States Attorney for Minneapolis Dis- 

t.13~2 N;ciemk 81, 1969. 

61: Ti8 author is one i~f the four. Many of the oommenta in the remaider of this 
note are baaed on personal observation of the Red Lake court. 
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judgment, well aCquainted with the people and their ways, they 
are often not able to wed their practical knowledge with the operation 
of the imposed court system. The result, more often than not, is a 
misinformed application of the “legal” code with a disregard for 
traditional values - the worst of both worlds. Despite the-fact that 
the present judges are well aware of their inadequacies and short- 
comings, and often express their deSire for training in legal method- 
ology, they are extremely reluctant to attend such training sessions. 

2. Selection and Pay: Judges of the Red Lake Court of Indian 
Offenses are appointed to indefinite terms by the agency sup&n- 
tendent with the approval of the tribal council. The “approval 
of the tribal council” could be more accurately described as “at 
the pleasure of the council,” since judgeships are usually awarded 
as part of the spoils syStem. Obviously, a judge whose tenure is 
based on tribal politics tends to be extremely insecure and far 
from independent. Recently:, the band contracted with the BIA under 
the Buy Indian Act I2 to ‘pay the salary of the chief judgeP* The 
other two judges are paid on a daily rat+ with the funds coming 
from proceeds of the court, The low rate of pay makes it difficult 
to get the most qualified people to take an appointment. The desir- 
ability of a tribal judgeship is further hampered by the low prestige, 
due to lack of understanding of the judges’ rol.e, as well as tie 
fact that judges may incur some public resentment from their 
judgments. 

3. Lack of Independence: Perhaps the most fundamental prob- 
lem of the tribal court is the total lack of judicial independence. 
Perhaps the two most signifficant reasons for this lack of independ- 
ence at Red Lake are the dictatorial regimes which have dom?mated 
the political scene and the total dependence of the tribal judiciary 
on the BIA’s legal paternalism. It is an unusual case at Red Lake 
when the agency superintendent or the tribal politicians do- n6t 
make their views known tC the court. In cases beyond the judicial 
competence of the tribal judges, and where the superintendent feels 
the matter too controversial for looal resolution, he or the chief 
judge write the area solicitor for advice.6” 

It would seem that the fact that the judges are paid indirectly 
by the BIA through the Bu.y Indian At& as well as the fact that 
the agency furnishes facilities and all administrative help,. would 

62. Act of Nov. 2, 1921, ch. 116, 42 Stat 208, (codlfled at 26 U.S.C. 018 (1976) 1. 
68. The Government service emploment rating for the chief WM8 1s W-6. The 

=lwY IS approximately $6,800 per year. 
64. The present rate is $80.00 per day, 
66. The area solicitor ia an attorney employed by the Department of Interior, stationed 

in Minneapolis, Minnesota, to render :~egal advice to the BIA, Department of the Interior, 
ad $e Indfan tribes In the mm, The solicitor la not allowed to furnish legal services 
to individual Indiana 
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bring the Red Lake Court under the CollifZower i-ule.86 But it appears 
that certain tribal politioians and BIA officials desire that the 
court be maintained in its present incompetent state, 

4. Administrative Problems: As mentioned above, the court 
does not have its own clerk, and has to rely on the BIA police clerk, 
part-time, for all record keeping. While .the court keeps a docket, 
there is no standard record which permits meaningful studies of 
repeating offenders, the nature of the oourt?s business, or many 
other elementary matters. The handling of money received from 
fines also appears to be done in a slipshod manner and is a source 
of potential embarrassment, or worse, for courts and clerks. 

5. La& of Precedent: The Red. Lake Court of Indian Offenses 
is not a court of record. Consequently, when a judge is faced with 
a legal problem he has no way of knowing which other judges 
have been faced with the same problem and what they have done 
about it. Since there is a high turnover in judges, yielding to pres- 
sure groups, the same type of cas.e may even be decided differently 
from year to year. There is a clear need for reporting of unusual 
or significant cases arising in court, for making this reporting 
available to all judges, and folr in.struction of all judges in the 
use of precedent. It is unclear what the court’s reaction would 
be to one of the parties to a suit recording all proceedings. 

6. Appleals: ‘Despite the fact that the rules of court provide 
for appeal of all court decisions, there is no appeal system which 
operates in practice. An examination of pertinent records reveals 
that there has never been an appeal taken from a tribal court 
judgment. Even if the appeals system were activated, it provides 
for the original trial judge and his two assoc’iates to hear the 
case, so that the trial judge would preside over the appeal of his 
own decision. 

7. Akohol ProbZem: Perhaps the greatest defect of the tribal 
code is that it deals with alcohol problems solely as criminal 
offenses. This approach has not proved overwhelmingly successful 
in non-Indian society, and it is even less so in the typical tribal 
setting, where extreme social disorganization exacerbates the alcohol 
problem. 

In 1952, a local-option system was substituted for the statutory 
ban on the sale or use of alcohol on reservations.ET The processing 
or introduction of intoxicating liquor into a reservation where the 
tribe has not by ordinance permitted liquor ,to enter is still a federal 
offense, whether committed by an Indian or nonJndian.58 Article 

-66. Colllflower v. Garland, 842 F.28 869 (9th Cir. 1966). 
67: 18 U.S.C. Oll61 (1970). 

; 68. Id. 
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45 of the Red Lake Code of Indian Offenses prohibits tht? possession 
of alcoholic beverages on the reservation. It is true, of course, that 
alcoholism is often a serious problem among Indians-crimes asso& 
&ted with drinking constitute ,most of the criminal Charges involving 
Indians.5B 

Reservation prohibition not only has been ineffective in prevent- 
ing access to alcohol, but has contributed to the problem. As was 
the case with the national prohibition; there is widespread disrespect 
for the law, an unwillingnes~s on the part of reservation officials 
to enforce it, easy access to bootleg liquor and development of 
groups economically interested in retention of the law. It is ludicrous 
to consider that the only leg,al way in which a tribal member can 
bring liquor on the reservation is in his stomach. The necesdty 
of consuming a purchase before returning to the reservation c&t% 
butes to the incidence of drunkenness, as well as that of driving 
while intoxicated. Residents of the reservation are forced to drive 
twenty-five miles one way in order to purchase strong beer or 
hard liquor. 

It is common knowledge on the Red Lake Reservabion that 
members of the tribal council: have for some time dealt in the 
bootleg liquor trafficeo and are protected from pros&cution by the 
present tribal chairman. 

8. Due Process: The greatest shortcoming and most basic crit- 
icism of the court is its nearly total d&regard for due process 
Of law. The court is notorious for giving .improper notice. There 
have been numerous cases in which judges have failed to allow 
parties to present testimony and evidence in their bellalf. In one 
case the judge would not even let the defendant deny or answer 
allegations presented by his opponent. It is this type of proceeding 
which ,has caused the court to lose respect on the reservation and 
has prompted many to refer to it as a “Kangaroo Co~rt.“~~ 

Since the passage of the Indian Civil Rights Act of 1968,81 the 
court, tribal and BIA officials have been extremely sensitive to any 
threat to enforce provisions of the act in court proceedings. For ex- 
ample, Title II of the a& provides, in substance, that no Indian tribe 
in exercising its power of local self-government may engage in any 
action (with certain important exceptions) which the federal or 

69. COURTB OF TEW NAVAJO TRISRI, 1968 ANN. Rrap. 
60. Thl# normally involves the wh,olesale purchase of cheap wine at contlBuoue es- 

tablishments and their retail upon the reservation. The sale of wholesale alcohol to 
juveniks hae greatly complicated the problem. 

61. Webster’s Seventh New‘Collegiate Dictionary defines “Kangaroo Court” aa follows: 
“1. * mock court in which the principles of law and juatlce are disregarded or per- 
verted. 2. A court characterized by lrre8ponsfblq mmuthorized or irregular ztatue or 
procedures.” 

62. Act of April 11, 1268, 82 St& 77, 26 U.S.C. 3#1801-1808 (10703. Other provisions 
Of the act ad their h’mlications for the Red Lake court are &cussed h&w. 
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state governments are prohibited from undertaking by the first ten 
and fourteenth amendments to the Constitution. The resultant effect 
on the Red Lake Court of Indian Offenses is that it will have to 
administer standards of “due process of law;” ,e.g;., it will have 
to honor the privilege against self-incri.mination and protect against 
convictions based on an illegal search and seizure. As of the time 
of this writing, no provision of the act has been utilized in any 
proceeding on the Red Lake Reservation. 

9. C#uraZ and Traditional Influences: Although it has been 
seen that the primary reason for establishing courts of Indian 
Offenses was to prohibit certain tribal customs and mannerisms, 
ironically, today they are defended principally on the ground that 
they preserve traditional ways. Whenever there is any talk or effort 
to reform or modernize the Red Lake court, the traditionalists, those 
whom it benefits, are the first to the lines to pres.erve and protect 
the culture and traditions of the Red Lake Chippewa. This +s amus- 
ing since a substantial amount of historical and legal research has 
failed to uncover any semblance of a paaAnglo legal system of the 
Red Lake Rand.6* It seems instead that the tribal groups that 
defend the court on the above grounds do so primarily to protect, 
or in some way justify, the court’s inoompetency. 

10. Lack of Means to Enforce Court Judgments: Another seri- 
ous shortcoming off the Red Lake court is its inability to enforce 
judgments. Perhaps no other shortcoming has led to more wide- 
spread disrespect and outright contempt for the court. Nothing is 
more frustrating to a successful litigant than to have been adjudi- 
cated relief and find that it is worthless. This factor has obviously 
added to the present law enforcement problem on the reservation. 

11. Use of State Law in Tribal Court: The classic principle is 
that states have no jurisdiction over Indians on the reservations 
in the absence of an explicit grant by Congress, because’ federal 
power is exclusive.e* Although there are two provisions of the tribal 
code which provide for the use of state Jaw in court proceedings,k6 
in practice they have little utility. As a matter of political expediency, 
any mention of applying Minnesota law In the tribal court brings 
a loud hue and cry from those who claim that it is a step toward 
state control and termination, This autlhor considers this ludicrous 
as the recent policy of the federal government and three recent 

62. Lawrence, The Legal System of the Red Lake Remrvation 4 (unpublished 10701, 
a copy of this paper la on tile at the library of the University of North Dakota School 
of Law. 

64. Fznmau, INDIAN LAW 601. 
66. ‘3.2, $87; Ch.6, 0 2. 
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Minnesota Supreme Court decisionsee have all pointed toward giving 
the band more autonomy over local affairs. 

The most detrimental aspect of the inability of the State of 
Minnesota to enforce its judgments on the Red Lake Reservation 
is what is referred to by :many as the creation of a “debtor’s 
paradise.” Probably the mo,st notorious for non-payment of debts 
and the passing of bad checks is the present tribal .chairman. His 
disregard for his debts has set an example that has destroyed nearly 
all extensions of credit to reservation residents, 

Another consequence of this jurisdictional jungle is the fact that 
there is no “full faith and credit” extended to tribal court judgments. 
However, there is a 1950 Arizona Supreme Court decisione7 which 
upheld a judgment of the Navaho tribl court’. Obviously, also a oon- 
tern here is the matter of the court’s competence or lack of it. 

12. Federal Review: Until recently, the decisions of the tribal 
court have not been subject to federal review?* In CoZZZfZower 
v. GarZand,6e however, the Ninth Circuit held that federal habeas 
corpus was available to test an imprisonment ordered by the Fort 
Be&nap Court of Indian Offenses.70 The court reasoned that the 
relationship between the Fort Belknap Court and the federal govern- 
ment, as defined in part ‘by the historical development of the 
court, was such that the court had become a federal agency and 
therefore amenable to some form of federal review. It would seem 
that the historical development of the Red Lake Court sufffciently 
parallels that of Fort Be&nap. In addition, the recent contract be- 
tween the Red Lake Band and the BIA to fund judges’ salaries and 
court expenses would keep it: within the CoZZifZower rationale. 

13. Lack of Federal Prosecution: On the evening of May 22, 
1971, the Superintendent of Schools of Red Lake School District 
Number 38 took his seven-year-old son for a ride on his Honda. 
While turning his Honda around near the Littlerock Community 
Center he was knocked from his bike and beaten up by six juveniles. 
After receiving no satisfactiun from tribal authorities he telephoned 
the United States Attorney, who initiated an investigation into the 
matter. The finding of the investigation was that there was no 
federal jurisdiction and the matter was entirely tribal. The tribal 
court promptly heard the case and sentenced the culprits to six- 
month suspended sentences and a fine which was never paid. This 
incident vividly points out the serious gap in the law enforcement 

66. Comm. of Taxation v. Brun, 286 Minn. 48, 174 N.W.Pa 120 (1970) ; Sk-& V. 
Bailey, 282 Mlnn. 867, 164 N.W.Bd 886 (1969) ; State v. Luseler, 26B MinII. 182, 180 
N.W.2d 488 (IDSO. 

67. Begay v. Miller, 70 Arks. 880; 5!22 P.213 624 (1960). 
68. &e e.g., Iron Crow v. Oglala SIOUX Tribe, 281 F.26 89 (8th ‘Cir. 1966). 
69. 642 F.2d 569 (9th Cir. 1966). 
70. Fort Belkna~ Reservation is located in northcentral Montan& 
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structure of the Red Lake Reservation, The inability to obtain 
federal prosecution in the lesser felony crimes has probably helped 
to promote juvenile delinquency and lawlessness on the reservation. 

14. Lack of Impartiality of Judges: One of the serious problems 
that haunts th’e court is the lack of impartiality of tribal judges. 
Biases and prejudices are open and flagrant. Tribal politicians, 
BIA administrators, relatives of the court and other factors all 
influence the court’s decisions.. Interestingly, a nephew of the chief 
judge acts as law counsel and it is a rare case where that judge 
disqualifies himself. In those castes where there are pressure 
groups on both sides, the controversy is usually delayed until forgot- 
ten or one group is out of town and then a surreptitious judgment 
is rendered. With no enforcement mechanism on the reservation 
the other side merely ignores the judgment, therefore making the 
whole process meaningless. 

A favorite tactic employed by the court to assure the outcome 
it desir- is to notify only the party whom it feels should prevail, 
of the date and time of adjudication. Obviously, the lack of presence 
of the adversary allows the court to resolve the dispute in an amiable 
atmosphere. 

15. Lack of Incarceration Facilities: The only incarceration 
facilities on the Red Lake Resfervation are two celks in the basement 
of the police station. ,One former law enforcement official speaks 
of the structure’s inadequacy by his continued reference to it as 
the “hole.” Naturally, there has been great reluctance on the part 
of judges and law enforcement officials to detain anyone there 
for more than a few hours. Recently, the band contracted with 
the county of B,eltrami to house thLose committed for more than 
seven days. This has alleviated the problem of facilities for adults. 
However, only minors who have committed a felony, which is 
a federal offense, are committed to the county jail. This inability 
to isolate the problem juvenile from his peers has undoubtedly 
contributed to the present juvenile problem on the reservation. 
Juvenile delinquency is considered to ‘be the number one law enforce- 
ment problem at Red Lake. The court’s nearly complete incompe- 
tency in dealing with this problem is readily apparent on thereser- 
vation. 

16. Drugs: Despite the fact that the BIA and triba1 officials 
deny it, the drug problem has also reached the Red Lake Reserva- 
tion, No doubt the high mobility of tribal members between the 
reservation and the Minneapolis metropolitan area has .been the 
prime cause in the introduction of drug traffic at Red Lake. Evidence 
of its seriousness may be demonstrated by the drug related deaths 
of three juveniIes which occurred on the reservation last year. All 



three deaths were the result of overdoses of heroin or other drugs. 
On March 18, 1972, a seventeen year old girl was found dead 
at the base of the water tower in Red Lake. As is the normal case 
on the reservation, the incident was purposely hushed up by the 
tribe and the BIA, and left to a quiet, perfunctory investigation 
by the FBI. Since the reservation is a closed society, outside news 
media are nearly totally banned from coverage of such incidents, 
According to information furnished to this author, there have been 
at least seven unsolved homicides on the Red Lake Reservation 
in the past twenty years .71 Speculation characterizes the most recent 
incident as a drug-related homicide. It appears that the local drug 
-pushers, who are generally known to most reservation residents, 
are like the bootleggers-immune from Prosecution. 

17. Apathy: Perhaps the most unacceptable aspect of the in- 
competencies of the Red Lake Court of Jndian Offenses, and its 
resulting adverse effect on the entire legal system and law enforce- 
ment process, is the nearly total apathy displayed by the BIA, tribal 
officials, the federal bureaucracy’ and far too many members of 
the band itself. It seems as though there is a concerted effort on 
the part of the BIA and tribal officials to maintain the court in its 
present inadequate state. 

An attempt to apply for an OEO legal services project’* for 
the Red Lake Reservation was blocked by the tribal chairman.18 
It has become a fact of reservation life today that Indians have 
now replaced non-Indians as the prime exploiters of their own 
people. As another tribal member recently mentioned to this writer, 
it is now a case of Indians holding other Indians back. ‘A recent 
example of this situation occurred when the governor of Minnesota 
was considering the appointment of an Indian to head a state 
department. After a search of quaIified individuals and a series 
of interviews with available candidates, it seemed as though the 
Governor’s Office had found a potential appointee. When the word 
was passed by way of the “moccasin vine,“7* the Red Lake tribal 
chairman and another of equal stature campaigned against the 
appointment. The result was that a non-Indian was appointed. This 
apathy is further demonstrated by the fact that despite the Passage 
of the Indian Civil Rights Act of 1968, its provisions have Yet 
to be introduced on the reservation. In fact, one of the Court 
judges went so far as to threaten an attorney from a nearby com- 

71. Interview with a tribal orricial who chose to remain anonymous. 
7.2. Interview with James E. Lawrence, former Director, CommunitY Action Program, 

Deoember, 1971. 
73. Id. The- only way the chairman would have approved the Project W&LI if it oould 

have been operated by the tribal attorney from his office fn Duluth, Minnesota. This 
is a dibtance of Wproximately 200 miles from the reservation. 

74. The Indian version of the “grape vine.” 
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munity with incarceration .in the tribal jail if he appeared in court 
representing a tribal member.7’6 

The people’s apathy may be explained, more or less, as a con- 
ditioned phenomena. This phenomena. developed over a period of 
many years in which the people had little or nothing to say about 
their fate and humbly and without hesitation accepted the offerings 
of the Indian Bureau. This conditioned apathy continues to this 
day and has now carried over into the manner in which the tribal 
council manages their affairs. Despite th,e fact that their affairs 
and resources are plagued by oorrupt, irresponsible and self-inter- 
ested officials, they feel it is not the way of the Indian to rebel. 
When you add this brand of management to the usual inefficiency 
and *incompetence of the BIA, it is easier to uncle&and the Red 
Lake situation. 

18. Failure of the Court to Achieve Objectives: The contern- 
porary scene on the Red Lake Reservation is an existing testimonial 
to the fact that even the most basic object of Secretary Teller 
in establishing the courts of Indian Offenses was never achieved. 
In addition to the inadequacies of this court, there are still practic- 
ing medicine men on the reservation. Other tradtiional manner- 
isms, such as the nature language, dance, beadwork, religion and 
others have been revived, in some cases from near extinction. 
Today many of these mannerisms are in the vogue and fashion 
among the young. It is no wonder that a court, which was inade- 
quate to deal with the reservation judicial problems .in 1884, is 
totally incompetent to cope with the complex problems it now 
faces on the Red Lake Reservation. 

IV. CASE STUDIES 
A. NUMBER ONE 

On June 26, 1971, at an intersection in the community of Redby 
on the Red Lake Reservation, a motorcycle collided with a car. 
The driver of the cycle was a 14 year old boy who was accompanied 
by a girl of about the same age. The cycle driver sustained a 
broken leg and some internal injuries while the girl was not seriously 
injured. The damages to the cycle amounted to $450.00. The driver 
and single passenger of the car were uninjured although the vehicle 
sustained $750.00 ‘damage. The cause of the accident is still in 
dispute, but it seems that the cycle ran into the car. 

()n the day of the accident, the parents of the cycle driver 
filed criminal complaints against both the driveP and the passen- 

76. The attorney is a member of the Beltrami CountJr Bar and Practices law in 
Bemidji, Minnesota. 

76. pursuant to ch.2, 821, Red Lake Code of Indian Offense% 
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ger” of the automobile. There was no claim in the CornPlaints 
for personal injuries or property damage. The criminal charges 
against the defendants were highly unusual in light of the fact 
that the investigating officer did not issue a citation to either party. 
Whether complainant did in fact allege damage to the cycle is 
not clear. Perhaps the unusual procedure of this case can be ex- 
plained by the fact that the father of the injured boy is a nephew 
of the chief judge and also acts as lay counsel before the court. 

The first four times the court was scheduled to adjudicate 
the case, the plaintiff did not appear and the fifth time the judge 
did not, Finally, at the sixth scheduled time all parties were present. 
During the proceeding, the court clearly showed its bias on the 
side of the plaintiff, as the defendants were not allowed to answer 
questions or present their side of the controversy. According to 
witnesses of the accident, one of the reservation police officers 
who investigated the accident perjured himself on behalf of the 
plaintiff. The court found the defendant liable and awarded damages 
of $450.00 to the pl,aintiff. 

The defendants then appealed to this wr.iter for help and when 
all the facts and evidence were assembled, the advice given to 
the defendants was to file a cross-complaint asking for damages 
to the car and to ask for a jury trial. 

In examining .the facts of the accident, it appeared that avery 
definite question of jurisdiction was presented. In 1904, the Red Lake 
Band ceded 320 acres to the United States Government to establish 
a railroadTs line from Bemidji, Minnesota, to Redby. Nearly the 
entire acreage was situated in and around the village of Redby. 
Since train service was terminated in approximately 1935, the ceded 
acreage is in what is now considered checkerboard ownership. Indi- 
vidual Indians and non-Indians still own some parcels while others 
have been restored to the band. It is the author’s belief that 
the site of the accident is in private ownership and therefore under 
the jurisdiction of the County of Beltrami. 

The hearing on the cross-complaint was set for a Friday in 
August at which time this writer was to represent the cross-complain- 
ant. Due to other commitments on that date, this author was forced 
to request a delay until the following Monday. The judge denied 
this request for apparent reasons, The author then retained an 
attorney from Bemidji, Minnesota, to appear for him. The attorney 
called the tribal judge to ask the time of the hearing and other 
pertinent information and was promptly informed that if he came 
to the reservation, he would be thrown in jail and would not 

77. PUrSmnt to ch.2, 936, Red Lake Code of Indian Offenses. 
‘18. Act of Feb. 20; 1904, pub. L. NO. 33-23, ch. 181, 33 Stat, 46. 
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be allowed to appear in court. Shortly thereafter, the attorney 
Was at the tribal courtroom, but denied entrance. However, when 
the. plaintiff saw the attorney arrive, he got into his car and 
drove off. The appearance of the attorney nearly sent everyone 
connected with the court into panic and completely frustrated the 
operation of the court. The matter has received no further adjudi- 
cation to this day. 

B. CASE STUDY NUMBER TWO 
Another interesting case occurred during the Christmas season 

of 1971. On the night in question, a tribal member residing in a com- 
munity contiguous to the reservation went to the village of Red 
Lake to visit relatives and spend the night. Shortly after all of the 
occupants of the house had gone to bed, there was a pounding at 
the door and when it was opened, six juveniles forced their entry. 
A fight ensued between a male occupant of the house and the juve- 
niles, which ended with the defender unconsdous. The juveniles 
victimized the other occupants, females and children, broke ,a mirror 
and did other damage to the hume, stole one purse, and then 
left. The police were notified immediately and complaints were 
filed against the juveniles for breaking and entering, damage to 
property, theft, and assault and battery. Shortly thereafter, the 
complainants were threatened with bodily harm if they did not drop 
the charges.Te As one of the juveniles was. the son of the tribal 
secretary it was obvious that the court was not equal to the task. 
The complainant asked this writer fur advice which resulted in a 
telephone call to the presiding judge. The judge’s response was that 
justice would be done and shortly thereafter the complainants were 
awarded a $75.00 judgment. Naturally, the judgment was never 
collected and the matter was laid to rest. The juveniles were 
never charged with any criminal violation nor was any charge 
ever contemplated. 

V. THE 1968 INDIAN CIVIL RIGHTS ACT 
A. GENERAL 

In 1968, Congress, exercising its plenary authority over Indian 
tribes, enacted the Indian Bill of Rights as part of the Civil Rights 
Act.*O In areas where the courts had been unwilling to find tribal 
power restricted by the Constitution, C0ngres.s statutorily imposed 
on tribal governments a list of specific restraints consisting almost 
entirely of language copied verbatim from the Constitution, mainly 
from the Bill of Rights. 

79. Interview with complaining witness who chose to remain anonyimous. 
80. Act of April 11, 1068, 82 Stat, 77, 26 U.S.C. #01801-1808 (1070). 
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For reservation Indians, tribal sovereignty is not an abstract 
concept, cultural relic, or even a vanishing institution. On the reser- 
vation, the tribe represents to its members not only the local 
government, but also a dominant force in their economic and social 
lives. Its powers include the authority to define conditions of tribal 
members, to regulate domestic relations of membership, to prescribe 
rules of inheritance, ,to levy taxes, to regulate .property within 
the jurisdiction of the tribe, to control the conduct of members 
by tribal legislation, to administer justice, and to determine alloca- 
tion of communally-owned wealth. Thus the tribal government exer- 
cises the most important governmental power for most reservation 
Indians. Moreover, the actions of tribal government frequently exceed 
the constitutional limits,imposed on state and federal governments. 

When the Senate Subcommittee on Constitutional Rights discov- 
ered that reservation Indians were not accorded the same rights, 
privileges and immunities by their tribal governments as was re- 
quired of the state and federal governments, their reaction was 
not whether to act, but rather how far and how fast. to proceedB1 

The 1968 Indian Bill of Rights, in language copied from the 
Constitution, enumerates specific rights that are not to be abridged 
by tribal governments. The bulk of the statute incorporates amend- 
ments one and four through eight of the Bill of Rights, with the 
following variations: establishment of religion is not prohibited; 
the right to council is guaranteed only at the defendant% own ex- 
pense; and, complementing the statute’s limitation of Indian ~Courts 
to criminal penalties of six months and $590.00 for one offense, 
there is no right to indictment by a grand jury, and the petit 
jury right assures a jury of six members in all cases involving 
the possibility of imprisonment.8a 

In addition to language from the Bill of Rights, two other 
Constitutional word formulas are included: the requirement that 
the tribe not “deny to any person within its jurisdiction the equal 
protection of the laws”8s and the prohibition against bills of at- 
tainder and ex post facto laws. s4 Although the writ of habeas corpus 
is the only remedy mentioned in the act, courts, in a number Of 

‘recent decisions, have implied that appropri.ate remedies ,exist to 
effectuate the purpose of Congress. If no remedy other than a 
writ of habeas corpus were available, a large portion of the rights 
guaranteed by the statute would be unprotected and therefore inef- 
fectual. For instance, exclusion of members from the res,ervation 

81. 8. 961, 89th Cow., 1st Sea. (1966). 
82. Act of June 2, 1924, 49 Stat. 262, (oo&fied at 8 U,S.C. 0 202 (1970) 1. 
88. U.S. CONET. amend. XIV, $1. 
84. U.S. CONE‘8 wt. I, 089, 10. 
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or revocation of tribal membership rights, discriminatory allocation 
of communal resources, prevention of certain religious practices 
on the reservation, and the taking of private property for public 
use without just wmpensatian would be infringements of rights 
declared by the statute that would receive little or no protection 
from the habeas corpus provision. Lack of other remedies would 
clearly defeat Congressional purpo~e.~~ 

Title II of the act directs the Secretary of the Interior to pre- 
pare and recommend to the Congress a model code governing 
the administration of justice by courts of Indian Offenses on Indian 
reservations. As of the date of this writing this has not been 
accomplished. 

B. IMPLICATIONS FOR THE RED LAKE COURT OF INDIAN 
OFFENSES 
The Indian Civil Rights Act of 1968 has far reaching implications 

for the Red Lake Court of Indian Offenses. In view of the current 
operational problems and inadequacies of ,the court, it is hard 
to justify the court’s continued existence in its present state. With 
the argument that the court dispenses justice according to tribal 
tradition and culture now moribund, there really isn’t any justifi- 
cation to preserve the court. The requirements of due process 
alone should be sufficient to upgrade the court’s overall competency. 

Naturally, the traditionalists, the romantics, and those with 
vested interests in the present court will set forth the hue and cry 
of the tribal sovereignty argument. The argument goes as follows: 
the tribe as sovereign over its domain is the sole authority in 
determining the nature .and power of the judicial system as well 
as everything else. This argument dissipates in view of the fact 
that all tribal legislation must first be approved by the BIA to 
become effective, and the realization that no tribe could .long exist 
without federal aid. These two ch.aracteristics of present day 
tribal life fall far short of the sovereignty of an “autonomous 
state.” Also, the band’s adoption of a supposedly democratic form 
of government and its insistence upon possessing all the attributes 
of a democracy should be taken into consideration in operating 
a court of justice. 

The three generally accepted arguments for tribal courts are 
as follows: (1) the effective application of a different law may 
require a specialized judge; (2) only Indian courts render justice 
equitably to Indians; and to many Indians, (3) “Indian justice” 

86. yI]t 1s the duty of the courts to be alert to’ provide such remedies as are 
neoemwy to make effective the Congressional wrpose.” J. I. Case V. Borak, 377 U.S. 
426, 498 (1984). It hae been held proper to imply a civil remedy under the Act. Solomon 
v. LaRose, 686 F. Sups. 716 (D. Neb. 1971). 
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is distinct from “white justice” since it represents a special concern 
for the individual b,efore the court. These arguments have some 
validity, but when a person’s liberty is at stake, the paramount 
concern should be for the defendant’s constitutional rights and not 
for some anachronistic notion of fairness.8B 

It seems to this writer that the Court of Indian Offenses’ could 
be upgraded to comply with the Civil Rights Act of 1968 without 
diminshing the present state of tribal sovereignty of the Red Lake 
Band. 

VI. CONCLUSION 

It is an ironic twist of fate that a court which was originally 
designed to eradicate the his,toric way of life of the Indian people 
is now defended by many as a pres.erver of tradition. The only 
explanation for this dichotomy is that many Indian cultures are 
so diluted with non-Indian ways that what remains is a bastardized 
culture. 

The reservation system itself in America is a dilemmatic anach- 
ronism, a crude attempt at pacification doomed to failure from 
its inception. Today that failure haunts the American scene and 
is now nurtured by the conscience of the American people. As in 
the past, the federal government’s policy in dealing with Indians 
and Indian affairs is anomalously naive, vacillating from policy 
to policy, from administration to administration. The result of this 
:pendant approach is that the government is only becoming more 
deeply enmeshed in a quagmire that neither it nor the Indian 
people can much longer endure, Unfortunately, the perennial losers 
in this episode of American history are the Indian people, who have 
grown apathetic to the decisions on their fate emanating from 
Washington. Despite the recent proliferation of spending programs 
on reservations, as well as (elsewhere in this country, more designed 
to pacify than rehabilitate, the fate of the vanishing American 
has been decided. The final chapter of this purely American drama 
will conclude when those of the dominant society tire of their 
current infatuation with the noble savage. 

It is obvious that the present constitution and operation of 
the Red Lake Court of Indian Offenses is in desperate need of over- 
haul. Taking into consideration the many inadequacies, it seems 
doubtful that the present court structure could be renovated or 
upgraded to comply with the Indian Civil Rights Act ,of 1968. No 
doubt in the near future, the Red Lake court will be confronted 
with the provis:ions of this act. 

80. Lawrence, aupra note 68, at 26. 
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It is apparent that the inadequacies of the court and its ineffec- 
tiveness in enforcing its judgments have contributed to the deterio- 
ration of present day tribal life. In fact, conditions have become 
so bad that the present Red Lake Agency (BIA) Superintendent 
will not reside with his family on the reservation despite the avail- 
ability of government quarters and a tribal resolution requiring 
such residency. 

It is the author’s opinion that the present Rued Lake Court 
of Indian ,Offenses should be replaced by an entirely new court, 
independent of both the BIA and tribal pressure groups. A court 
of increased jurisdiction should be established in its place. The 
new court should have jurisdiction over all tribal and federal of- 
fenses and sufficient authority to enforce its judgments. The court 
should be staffed by attorneys, both as judges and counsel and 
should utilize tribal members in all other positions. Initially the 
court could continue to utilize the present position created through 
the Buy Indian Act. Other BIA funds could be used by changing 
a few priorities. Certainly the BIA could eliminate a few unneces- 
sary junkets, conferences, or a road or two through the aboriginal 
wilderness. The tribe could also assist by establishing a legal serv- 
ices project on the reservation and better utilizing the $16,000 retainer 
it pays to the current tribal attorney. Attorneys from adjacent 
communities or possibly the nearby Federal Magistrate, could act 
as judges. Another possibility would be the use of federal judges 
from the Minnesota District Court. Also, it isn’t too far-fetched 
to think that in the not too distant future, Indian attorneys could 
attain federal judgeship and be utilized specifically for Indian courts. 
Obviously there would be complications to be worked out in setting 
up a court of this nature, but looking at the other alternative 
makes it appear the oaly way out. 

NOTES 

WILLIAM J. LAWRENCE 
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In Defense of 
Indian Rights 

WILLIAM J. LAWRENCE 

WHAT SHOULD AMERICA'S policies toward American Indi- 
ans be as we enter the new millennium? Should Indian tribes be viewed as 
“sovereign nations,” “ domestic dependent nations,” wards of the federal 
government, or membership organizations similar to culturally based non- 
profit corporations? Should Indians be viewed as full Americans with the 
same rights and responsibilities as every other American? Or should Indians 
and tribes attempt to maintain a “separate but equal” status in American 
life, and should a separate status continue indefinitely? 

In fact, today, Indian people are citizens of the United States, citizens 
of the state in which they reside, and, in some cases, members of a tribe 
representing some aspect of their genealogical heritage. Tribal membership 
should not affect the citizenship rights of Indian people, but it often does. 
And the status of tribal governments, in some cases, even affects the citi- 
zenship rights of non-Indian citizens who come in contact with a tribal 
government. 

As of the 1990 U.S. census, there were 1,959,234 people who identified 
themselves as Indian, 60 percent of whom are enrolled members of one of 
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the 557 federally recognized tribes, bands, or communities.* But many, if 
not most, people who identify themselves as “Indian” are actually only 
one-quarter or less Indian, with the balance of their family lineage being 
of some other racial combination. In fact, many people who consider 
themselves Indians are of a primarily non-Indian heritage and ethnicity. 

The percentage of Indian people living on reservations has been in 
continuous decline in recent decades. Currently, less than 20 percent 
(437,431) of the Indian population live on reservations. And 46 percent 
(370,738) of the total number of people living on reservations are non- 
Indians.2 On the nine most populous Indian reservations in the country 
other than the Navajo, less than 20 percent of the population is Indian, 
Most Indian reservations are populated,primarily by non-Indian families, 
many of whom were invited to homestead on reservation land in the late 
1800s during the “allotment era,” when the federal intent was to abolish 
the system of Indian reservations and merge Indian people and land into 
surrounding communities. And many reservation families include both 
Indian and non-Indian family members, resulting in children who have 
some Indian genealogy but may not have a blood-quantum high enough 
to qualify for tribal membership, generally considered to be one-quarter. 

In light of these facts, what should current and future policies be 
regarding Indian people, tribes, and reservations? At some point, the federal 
government must reassess its policy of maintaining so-called “Indian res- 
ervations” and treating Americans who have an Indian heritage or identity 
as a separate class of citizens. Should that occur when Indians are 10 percent, 
5 percent, or 2 percent of the reservation population? How long should 
the federal government maintain a Bureau of Indian Affairs (BIA), Indian 
Health Service, and other programs solely for citizens with some Indian 
genealogy? This nation is rapidly approaching a time when there will hardly 
be any Indians left on reservations, and those Indians who remain there 
will hardly be Indian. 
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History: Where We’ve Been 

In the US. Constitution, no governmental powers are set 
aside for, granted to, or recognized as existing for Indian tribes, In fact, no 
plan was laid out in the Constitution for how to deal with Indian tribes at 
all, although the United States considered tribes to be under its dominion. 
Nowhere in the U.S. Constitution, or in any treaty or in any federal statute, 
are Indian tribes recognized as sovereign. The Supreme Court confirmed 
this in 1886 when it stated: “Indians are within the geographical limits of 

the United States. The soil and the people within these limits are under the 
political control of the Government of the United States or of the States of 
the Union. There exist within the broad domain of sovereignty but these 
tWO.“3 

The first American treaty with Indians was signed in 1778 with the 
Delaware Indians. The last was signed with the Nez Perce in 1868. Over a 
span of approximately 100 years, nearly 400 treaties were negotiated be- 
tween dozens of Indian tribes and the U.S. government, most during the 
westward expansion of the mid- 1800s. Nearly a third were treaties of peace. 
The rest were treaties ceding Indian land to the U.S. government and 
establishing reservations.4 During this period, the United States paid more 
than $800 million for the lands it purchased from tribes.5 

Treaties were not solemn promises to preserve in perpetuity historic 
tribal lifestyles, lands, or cultures, as is often claimed today. In fact, plans 
for assimilating Indian people into mainstream American life were spelled 
out in most treaties, often requiring that treaty payments be used for 
construction of schools, homes, programs to train Indian adults in agri- 
culture, and promises to aid the transition from a subsistence lifestyle to 
active citizenship. Rather than being an indication that tribes were sover- 
eign, many treaties specifically noted the lack of tribal sovereignty, and 
through treaties, many individual Indians and even entire tribes became 
U.S. citizens.6 In 1871, Congress ended all treaty making with tribes and 
stated that the federal government would instead govern Indians by federal 
policy, acts of Congress, and presidential orders. 



Sitting Bull and Crazy Horse of the Sioux, Geronimo of the Apache, and 
many others, are remembered for their steadfast resistance to being placed 
on Indian reservations and becoming wards of the federal government. 
Chief Joseph expressed a common view of his time when he said in 1879: 

Treat all men alike. Give them all the same law. Give them all an even chance 
to live and grow. All men were made by the same Great Spirit Chief. They 
are all brothers. The mother Earth is the Mother of all people, and people 
should have equal rights upon it. We only ask an even chance to live as other 
men live.’ 

In 1887, the federal government too decided that attempting to keep 
Indian tribes separate from the rest of American civilization was not a good 
idea. The Board of Indian Commissioners wrote in its recommendations 
to Congress: 

No good reason can be given for not placing . . . [Indians] under the same 
government as other people of the States . . . where they live. No distinction 
ought to be made between Indians and other xaces with respect to rights or 
duties. No peculiar and expensive machinery of justice is needed. The pro- 
visions of law in the several States . . . are ample both for civil and criminal 
procedure, and the places of punishment for offenses are as good for Indians 
as for white men.8 

These words resonate even more today, 135 years after the Civil War 
resulted in the end of black slavery and 35 years after the civil rights 
movement ended a separate status for black Americans. Yet America still 
maintains race-based tribal courts, tribal laws, tribal sovereign immunity, 
and a policy of tribal “self-governance,” cutting off reservation Indians and 
non-Indians from equal justice under law. 

In 1887, Congress passed the Dawes Act, also called the General Allot- 
ment Act, with the idea that Indians would fare better living as full citizens 
and individual members of society rather than as members of tribes. Under 
the Dawes Act, reservation lands held by the federal government were 
divided into parcels for individual Indian families after they were deemed’ 
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“competent” to handle their own affairs. The stated intent was to merge 
Indians into American society and to give them the means, through land 
ownership, of being self-sufficient members of the larger community. 
When all reservation land had been allotted or sold, the plan was then to 
abolish the BIA and thus eliminate federal bureaucratic control over Indian 
life.g 

The “allotment era” lasted approximately fifty years, during which time 
tribal land holdings fell from 138 million acres in 1887 to 48 million acres 
in 1934.‘O Many Indians lost title to their property because their land was 
arid or untillable or because they were for other reasons unable to make a 
living for themselves or pay taxes. But allotment also allowed many indi- 
vidual Indians to own land, support themselves through farming, become 
U.S. citizens, and be active members of the larger community instead of 
relying on federal handouts for survival. 

In 1924, the Indian Citizenship Act extended national and state citi- 
zenship to all Indians born within the territorial limits of the United States 
who were not already citizens and granted them the right to vote. This Act 
should have made Indians equal to all other citizens of the United States, 
with the same Constitutional protections, rights, and responsibilities. But 
the federal government has continued to treat Indians separately from other 
citizens, especially if they live on reservations. 

In 1933, John Collier became commissioner ofthe BIA under President 
Franklin D. Roosevelt. Collier initiated a new federal Indian policy called 
the “Indian New Deal,” which became law as the 1934 Wheeler-Howard 
Act, also known as the Indian Reorganization Act. Collier admired Chinese 
communism, which he saw as a model for society. He wanted to implement 
these communist ideals on American Indian reservations, including com- 
munal ownership of property and central control of economic, political, 
and cultural activities.” Many of these key aspects of the Indian Reorgan- 
ization Act are still in effect on reservations today. 

The Indian Reorganization Act moved away from assimilation, again 
made Indians wards of the federal government, and provided for placing 
previously allotted land back into federal trust, with the federal govern- 
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ment, not Indian people, holding the title. The law also provided a means 
through which tribes that did not have a reservation could gain federal 
recognition and reestablish reservation lands. Under the Indian Reorgan- 
ization Act, reservations expanded an estimated 7.6 million acres between 
1933 and 1950,12 and BIA authority, programs, and staff were also ex- 
panded. Today, there are approximately 53 million acres of land in federal 
trust status for Indian tribes.13 

After World War II, President Dwight D. Eisenhower established a 
“termination policy” in which the “trust responsibility” of the federal 
government to maintain Indian tribes would be terminated. The resolution 
that put this policy into effect stated: “It is the policy of Congress as rapidly 
as possible, to make the Indians within the territorial limits of the United 
States subject to the same laws and entitled to the same privileges and 
responsibilities as are applicable to other citizens of the United States, to 
end their status as wards of the United States.“14 Full integration was once 
again the stated federal policy toward Indians. 

Under the termination policy, tribes could continue to exist as they 
chose, but federal supervision of Indian lands, resources, and tribal affairs 
would end, and the BIA and Indian reservations would eventually cease to 
exist.15 In 1953, there were 179 federally recognized tribes.16 By 1970, when 
the termination policy unofficially ended, almost 100 tribes, with an ap- 
proximate total tribal membership of only 13,000 (less than 2 percent of 
the total Indian population), had their relationship to the federal govern- 
ment terminated.17 Few tribal members were actually affected by the ter- 
mination policy, owing largely to resistance in Congress to implement it. 

The federal Indian Claims Commission, which existed from 1946 to 
1977, paid $880 million to a number of tribes as compensation for instances 
in which tribes had not received fair compensation for lands they sold to 
the United States in the nineteenth century. Tribes made over 500 claims 
before the Indian Claims Commission and won awards in 60 percent of 
them. Most were property rights claims.‘8 
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Modern Times: Lack of 
Accountability in Tribal Governments 

The idea that Indian tribes should “govern themselves” as 
they wish has romantic appeal, but, in practice, tribal sovereignty and self- 
governance have created many problems. 

“The accumulation of all powers -legislative, executive, and judici- 
ary-in the same hands, may justly be pronounced the very definition of 
tyranny,” wrote James Madison, a founding father of the U.S. Constitu- 
tion.lg Today, the biggest exploiters and abusers of Indian people are tribal 
governments, in part because there is no guaranteed or enforceable sepa- 
ration of powers in tribal governments. Many of the largest and best-known 
American Indian tribes have rampant, continuous, and on-going problems 
with corruption, abuse, violence, or discord. There is a lack of oversight 
and controls in tribal governments. Most tribes do not give their members 
audited financial statements of tribal funds or casino funds, which on many 
reservations may represent tens or even hundreds of thousands of dollars 
per tribal member. It is literally impossible for tribal members to find out 
where all the money is going. 

The underlying problem is that true democracy does not exist on Indian 
reservations. Tribal elections are often not free and fair elections, and 
typically they are not monitored by any third party. And true democracy 
includes more than just the presence of an election process. Democracy is 
also defined by limiting the power of the government by such things as the 
rule of law, separation of powers, checks on the power of each branch of 
government, equality under the law, impartial courts, due process, and 
protection of the basic liberties of speech, assembly, press, and property?O 
None of these exist on most Indian reservations. 

Tribal chief executives and tribal councils possess near-dictatorial con- 
trol over tribal members. Not only do they control the tribal court, police, 
and flow of money, but they also control which tribal members get homes, 
jobs, and health care services, and under the Indian Child Welfare Act, 
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they can claim more control over children who are enrolled members than 
the children’s own family, especially non-Indian family members. If they 
live on a reservation, Indian people who speak up run the risk of losing 
their homes, jobs, health care, and other services, making internal govern- 
ment reform even more difficult. 

Some try to justify tribal government abuses and denial of civil rights 
by arguing that tribal members “consent” to being governed by the tribe 
and therefore willingly give up some of their inherent rights of citizenship. 
But if asked, the vast majority of tribal members never consented to any 
such thing. 

Unfortunately, many Indian people who remain on the reservation 
either do not see themselves as having much choice, owing to personal 
addictions, depression, poverty, and despair, or because they are themselves 
benefiting from the unaccountable tribal system. Most of those who are in 
between these two extremes have left the reservation. 

With many tribes claiming expanded jurisdiction and regulatory au- 
thority, including zoning, licensing, and taxing authority within long-ex- 
tinguished former reservation boundaries, many non-Indians, too, are 
finding themselves subject to unaccountable tribal governments, without 
their consent and without a right to vote in tribal government elections. 

The issue of consent might be relevant if tribes were simply member- 
ship organizations like any other religious, cultural, or community group, 
in which it can be assumed that if you don’t want to be part of the group, 
you don’t join. But the federal policy of the past thirty years, as described 
by the American Indian Policy Review Commission, has been to expand 
tribes from being membership organizations to being literal governments 
sanctioned by the United States, with actual legal authority over people 

who may or may not have given their consent to being governed. This 
expanding authority of tribal governments is dangerous to the rights and 
freedoms of Indian people. 

Congressman Lloyd Meeds (D-Washington), wrote in his dissent at- 
tached to the American Indian Policy Review Commission’s Final Report 
in 1977: 
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The blunt fact of the matter is that American Indian tribes are not a third 
set of governments in the American federal system. They are not sovereigns. 
. . . It is clear that nothing in the United States Constitution guarantees to 
Indian tribes sovereignty or prerogatives of any sort. . , . To the extent tribal 
Indians exercise powers of self-government in these United States, they do 
so because Congress permits it. . . . American Indian tribal governments 
have only those powers granted them by the Congress.*’ 

In spite of the American Indian Policy Review Commission’s Final 
Report in 1977 laying out increased tribal “self-determination,” “sover- 
eignty,” and “self-governance” as solutions to problems plaguing Indian 
reservations, in spite of the 1988 National Indian Gaming Regulatory Act, 
and in spite ofthe thirty-year push for increased tribal governmental power, 
the statistics show that life is getting worse for Indian people on reserva- 
tions. Many news stories of late have documented shocking rates of murder, 
suicide, and violent assault, exceeding even that of the nation’s core cities?* 
Claims of tribal sovereign immunity present additional problems. There 
are numerous cases of tribal casino patrons being injured or abused, busi- 
nesses contracting with tribal casinos not getting paid for their services, 
and tribal casino workers being harassed and threatened, with no legal 
recourse. Any other business can be held accountable for such misdeeds in 
a state or federal court. But by claiming tribal sovereign immunity, tribal 
casinos have become the only businesses in the entire world that can totally 
avoid legal responsibility and liability within the United States.23 

Many articles describe in detail the problems of trying to get anything 
resembling a fair hearing in tribal courts, which are not guaranteed to be 
separate from the tribal administration, where judges may not know any- 
thing about the law, where decisions are likely not documented, where due 
process is typically nonexistent, and where cases frequently don’t even get 
a hearing because of claims of tribal sovereign immunity.24 Yet many well- 
intentioned advocates for Indian causes mistakenly believe that increased 
tribal government rights is the same as protecting the rights of Indian 
people. Nothing could be further from the truth. Past civil rights move- 
ments provide lessons for the present. The late Hubert H. Humphrey, 
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former U.S. senator, vice president, and presidential candidate, said in his 
famous civil rights speech fifty years ago at the 1948 Democratic National 
Convention: “There are those who say this issue of civil rights is an in- 
fringement on states rights. The time has arrived for the Democratic Party 
to get out of the shadow of state’s rights and walk forthrightly into the 
bright sunshine of human rights.“25 Replace the word state with the word 
tribe, and you get a statement many Indians and non-Indians wish they 
would hear from their leaders today: “There are those who say this issue 
of civil rights is an infringement of tribd rights. The time has arrived to 
get out of the shadow of tribal rights and walk forthrightly into the bright 
sunshine of human rights.” 

The U.S. Supreme Court has in recent years expressed concern about 
the lack of controls on tribal sovereign immunity, including in May 1998 
in its ruling in Kiowa Tribe of Oklahoma v. Manufacturing Technologies. 
Even as they upheld tribal sovereign immunity, the majority wrote: 

Though the doctrine of tribal [sovereign] immunity is settled law and con- 
trols this case, we note that it developed almost by accident. . . . [The 1919 
precedent-setting case of] Turner. . . is but a slender reed for supporting the 
pri +ple of tribal sovereign immunity. . . . Later cases, albeit with little 
analysis, reiterated the doctrine. . . . There are reasons to doubt the wisdom 
of perpetuating the doctrine. [W]e defer to the role Congress may\wish to 
exercise in this important judgment.26 

In this.6-3 decision, the minority was adamant about the need for limiting 
tribal sovereign immunity: 

Why should an Indian tribe enjoy broader immunity than the States, the 
Federal Government, and foreign nations? [The Court] . . . does not even 
arguably present a legitimate basis for concluding that the Indian tribes 
retained or, indeed, ever had any sovereign immunity for off-reservation 
commercial conduct. . . . [This] rule is unjust. . . . Governments, like 
individuals, should pay their debts and should be held accountable for their 
unlawful, injurious conduct.*’ 

Through Kiowa, the U.S. Supreme Court has in effect sent an open letter 
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to Congress asking them to correct the legal quagmire, confusion, and rank 
injustice of tribal sovereign immunity. 

Minnesota Appeals Court Judge R. A. (Jim) Randall, in his eloquent 
and thoughtful dissent in Sylvia Cohen V. Little Six, Inc. (Mystic Luke Cu- 

sine), outlined the way Indian people are being wronged by current federal 
Indian policies and Indian laws, which give power to tribal governments 
at the expense of Indian people: 

Why here, are we tolerating segregating out the American Indians by race 
and allowing them to maintain a parallel court system and further, subjecting 
non-Indians to it? . . . The American Indian will never be fully integrated 
into this state, nor into this country, until we recognize this dual citizenship 
for what it really is, a pancake makeup coverup of Plessy which allowed 
separate but equal treatment. [Plessy, 163 U.S. at 551, 16 S. Ct at 1143 
(holding that “equal but separate accommodations for the white and colored 
races” for railroad passengers was constitutional).] . . . 

We should have learned by now that this duality in America is so intrin- 
sically evil, so intrinsically wrong, so in :insically doomed for failure, that 
we must grit our teeth and work throug;i it. . . . 

Ail bona fide residents of Minnesota, of all races and colors, enjoy iden- 
tical opportunities for self-determination and self-governance. . . . Why is 
there this need to single out a class of people by race and give them a double 
dose of self-determination, and self-governance? . , , Are American Indians 
entitled to more self-determination than Minnesota gives to its other resi- 
dents? . , . How can a state give more than it possesses? If this is deemed a 
federal issue, how does the federal government give more than it possesses? 
. . . Does that make Indians separate but equal? I suggest that Brown v. Board 
of Education will tell us this is a bad idea, a vicious and humiliating idea. Do 
we label Indians separate but more equal? . . . Do we label Indians separate 
but less equal? . . . 

[TJhis issue, is about the future of the United States, and the future of 
the American Indian, This case is about whether we accept the American 
Indian as a full U.S. citizen, as a real American, or whether we will continue 
to sanctify tiny enclaves within a state and tell the individual Indian that if 
he or she stays there and does not come out and live with the rest of us, we 
will bless them with the gift of “sovereignty.” . . . 

For some reason, we continue to insist that American Indians can be the 
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last holdout, a race that is not entitled to be brought into the fold, can be 
left to shift for themselves as long as, from time to time, we pat them on the 
head like little children and call them sovereign. Sovereignty is just one more 
indignity, one more outright lie, that we continue to foist on American 
citizens, the American Indian.28 

Conclusion: Preserving 
Our Cultural Past and Future 

The nineteenth century view of “assimilation” envisioned 
that people would be accepted into mainstream American life only if they 
looked and acted like white Christians. That is quite different from the 
modern view of “integration,” in which people are allowed into mainstream 
culture even as they maintain their own cultural traditions and identity 
within racial, ethnic, or religious groups. 

The U.S. Constitution provides the greatest opportunity in the world 
for groups of people to preserve their cultures, religions, and identities, 
through its protections of speech, assembly, press, and religion. Ironically, 
the only place Indian people are not guaranteed these rights is on an Indian 
reservation, By denying Indian citizens basic civil rights, tribal govern- 
ments’ claims to sovereign immunity have done more to destroy tribal 
culture than to preserve it. 

Preserving and living one’s culture is one’s own business. There are 
many unique groups within the United States, all preserving their own 
beliefs and cultures as they wish, and our government bl nds over back- 
wards to protect their right to be different, whether it’s Le Amish, Mor- 
mons, Italians, Moonies, Pagans, Irish, Baptists, Roman Catholics, Greeks, 
Hassidic Jews, Nation of Islam, Swedes, or any manner of extremist, fun- 
damentalist, traditionalist, or nonconformist. As Americans, we have the 
right to identify with a group and maintain a unique culture, to greater or 
lesser degrees, as we wish. Why would Indians and tribes be entitled to 
anything different? 

As Judge Randall wrote in his dissent in Cohen: 

I 
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There is nothing that Indian people are entitled to as human beings that 
cannot be afforded them through the normal process of accepting them as 
brother and sister citizens. . . . 

The truly important goals ofprotecting Indian culture, Indian spirituality, 
self-determination, their freedom, and their way of life can be done within 
the same framework and the same system, by which we treat all other 
Minnesotans of all colors. The real issue is, do we have the will?“2g 

It is time to end the Noble Savage Mentality that keeps tribes in the 
ambiguous, inconsistent, and untenable position of being simultaneously 
wards of the federal government, domestic dependent nations, and sup- 
posedly sovereign nations. Indian people, whether tribal members or not, 
should be recognized as full U.S. citizens with all the rights, responsibilities, 
and protections thereof, nothing more and nothing less. 
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Gardebring’s resignation from MN Supreme 
Court will impact Native community 

other way on the tribal payroll. And savage” mentality. where Indians are 

TheresignationofSandraGardebring the committee appeared to be hand- viewed as more honorable than other 

from the Minnesota Supreme Court picked by Gardebring. human life forms. and can do no 

will likely result in the gradual end of No public input was permitted, intentional harm to Yature or Man. 

the state court/tribal court committee although several people with concerns We’d laugh. except that the resulting 

initiative, and we will be glad to see it rose to express their opposition to the laws, policies, and court decisions that 

go. The initiative, which was strictly work of the committee at one meeting. have grown out of this mindset aren’t 
her idea, had as its main objective, to At both of the off-reservation tribal funny. 
reachanagreementwherebyeachcourt court/state court committee meetings In writing the majority opinion in the 

system -- state and tribal -- woufd that this publisher was allowed to case of G~IVP 1%. Lilrlc S~.V. Inc., in 
recognize and enforce each other’s attend there were security guards which she denied a ! Irtr~~g \\ 3man thr 

decisions and orders. Sounds present, creatingan airofintimidation right to take action againcl Vhstic 

reasonable and fair, until you realize to those who would dare ask questions. Lake Casino for th? sesual abuse. 
what’s at stake. When oneperson inattendance asked. intimidation and se\‘ere harassment its 

A number of us in the Native “Howcanyourecognizeandlegitimize three top managers Inflicted on her. 
community,especiallythosewhohave courts that don’t even abide by their Justice Gardebring has taken a position 
had the misfortune of experiencing own laws and constitutions ? These against civil rights for hlinnesota 
tribal courts in action, have been are not real judges or real courts,” citizens. Thelandmark opinion in that 
concerned about .Gardebring’s state JusticeGardebringresponded,“That’s case has been used as precedent ((1 
court/tribal court initiative. We are an internal tribal matter.” deny Minnesota citizens the right to 
concerned becauseofthe lack oftribal So that makes it okay, or at least none. sue tribal casinos in many other cases. 
courts’ independence from tribal of her concern. 7 It’s not an “internal includingthecaseofSyI\~iaCohrn.the 

council influence, lack ofcompetency, tribal matter” when the state is 80-year-old woman \vho suffered 

lack ofjudicial review, lack ofpublic seriously talking about giving full broken bones and permanent 
defenders or representation of one’s recognition to all tribal court actions reduction in mobility when a swivel 
choice, lack of court rules, lack of and rulings. chair threw her to the floor at Mystic 
documentation, lack of due process, Gardebring’s position as the LakeCasino. Forotllers\~~hofeel their 
conflictsofinterest,andofcourse,the Minnesota Supreme Court’s chief rights have been \,iolated at a tribal 

ever-presenttribaluseofthesovereign proponent of the state court/tribal casino. thestate Department ofHuman 
immunity defense in actions against couitcommittee, with its lackofpublic Rights now says “Sot-r-. \\c c‘an’~ heI[ 
them. involvement, clandestine meetings, you here.” citing Justice Gardchring’~ 

We became even more concerned and apparent lack of concern for clue ruling in theGd+case. E\,cn theU.S 
when all three of the state court/tribal processandjudicial fairnessseems to SupremeCourt.whilerefusingtoo\~er- 
court committee meetings that were be out of step with her positions on rule Justice Gardebring in the G~IV~~ 
held on reservations were closed to other social justice issues with which case, is calling this situation ot’ tribal 
the public -- an arrangement Justice she has associated herself. justice “unreasonable.” “harmful.” and 
Gardebring agreed to, apparently She may have been the “handy- “unjust.” 
without qualm. Closed meetings are a woman” oftheperpich Administration, They say everyone likes to leave 2 
fact of life on reservations. and the “darling of the state DFL,” as legacy. and Gardebring certainly ha5 

Another matter that bothered many described in recent newspaper reports, The only sad thing about Justict 
of us’ was the composition of the butmanyofusin thehlativecommunity Gardebring lea\,ing is it will be nearI\ 
committee. AllofthelawersandNative feltJusticeGardebringwasoutoftouch impossible to make heransiver for hc 
members ofthe committee were from with reality when it comes to Indian actions on Indian issues now that she 
.the tribal establishment i.e. either affairs. Butherswas acommon mind- is leaving herjudgcs scat. \\:;I 
employees of the tribes or in some set of those afflicted with the “noble 

Honor all veterans of ongoing cultural wat 
that is plaguing the “Indian the Native healsrs. herbalist 
-n--l*n;+;pc with vinlcnce.” News spiritualists) that came into contac 



NO. CT-89-l 863 

STATE OF MINNESOTA 
IN SUPREME COURT 

IN RE: RULES OF PROCEDURE 
FOR THE RECOGNITION OF TRIAL 
COURT ORDERS AND JUDGMENTS 

REQUEST TO MAKE AN ORAL PRESENTATION 

MINNESOTA TRIBAL COURT STATE COURT FORUM 

The undersigned hereby requests to make an oral presentation at the hearing on the 

Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 

Judgments which is scheduled for 2:00 P.M. on October 29, 2002. A copy of the materials to be 

presented is attached to this request. 

DATED: October 15,2002 .? 

Clara Niiska 
500 North Robert Street, Suite 205 
St. Paul, Minnesota 55101, 
Telephone 65 l-224-6656 
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STATEOFMIWESOTA 
IN SUPREME COURT 

IN RE: RULES OF PROCEDURE 
FOR THE RECOGNITION OF TRIBAL 
COURT ORDERS AND JUDGMENTS 

AFFIDAVIT OF CLARA N-IISKA 

1, I am currently completing a Ph.D. in the Anthropology Department at the University of 

Minnesota in Minneapolis. My research is focused on certain aspects of language at the 

interfaces between Red Lake and European-American society. 

2. I also write for the Native American PresdOjibwe News, and have been a regular 

contributing writer for that newspaper for more than a year. My deceased husband, of 

Red Lake, wrote regularly for that newspaper from its inception in 1988 until his death in 

1997. 

3. I lived at Red Lake for more than eighteen years, fi-om 1979 and until after my 

husband’s death. 

4. Although I was never personally involved .with the tribal court - technically a Court of 

Indian Offenses - at Red Lake until after my .husband’s death, I was cognizant of the 

general community understanding of that court: that it is fkndamentally unjust. 



5. Because of publisher Bill Lawrence’s willingness to print news stories addressing 

difficult issues, the Native American PresdOjibwe News sometimes serves as a ‘court of 

last resort’ for Indian people in Minnesota. As a writer for that newspaper, I have 

listened at length to a number of people who have suffered from abuses by tribal courts, 

and in several instances has done in-depth research to verify their accounts. Some of 

those stories have been printed. There are a number of reasons that others of those stories 

have not been printed, including people coming to the paper and then withdrawing for 

fear of retaliation should they ‘go public.’ Just as one illustration, I quote from an 

unsolicited email received at the newspaper on the evening of May 21,2002, from one 

individual whose rights were trampled on by a tribal court: 

i would love to tell the world whats going on and i agree that shining the light of truth on 
the corruption would, in the end, force them to be more accountable. the problem is that 
things won’t turn around right away and in the mean time i am very afraid of my kids and i 
not being able to see each other at all and that would just be unbearable for us. i am not 
ussually the type of person that let’s bullies push me around but they hold my heart in 
their hands in this case. 

6. I have personally witnessed efforts at retaliation from the tribal establishment, 

including death threats made to my husband in an attempt to ‘persuade’ him to stop 

writing for publication, and threats of prosecution on wholly false charges made by now- 

deceased tribal court judges George “Dumpy” Surnner and Kenneth “Buddy Bosh” 

S tateley. 

7. My personal experience with the Indian court at Red Lake is illustrative of some of the 

problems with that “tribal court”: 



a. My deceased husband, Wub-e-ke-niew (a.k.a. Francis [no middle name] Blake, 

Jr., a.k.a. Francis George Blake, Sr.) renounced his tribal enrollment in 1990. It 

was his understanding that the legal definition of “Indian” is “enrolled member of 

a federally-recognized tribe,” and that his renunciation of tribal membership thus 

made hixn legally non-Indian. The alternative is a “racial” definition that would 

invalidate the entire tribal court system. Brown v. Board, 347 U.S. 483 (1954). 

b. After Wub-e-ke-niew’s death on October 15, 1997, tribal chairman Bobby 

Whitefeather’s sister Donna Whitefeather produced falsified enrollment 

certification, apparently by changing the birthdate on Wub-e-ke-niew’s son, 

Francis George Blake, Jr.‘s enrollment, alleging that Wub-e-ke-niew was enrolled 

at Red Lake at the time of his death. 

c. That fraudulent ‘enrollment’ document was used to assert the probate 

jurisdiction of the Red Lake Court of Indian Offenses. Probate jurisdiction at the 

Red Lake Indian court is limited to “a deceased Indian,” both under the tribal 

code adopted by the tribal council in 1990, Title IX, Probate and Commitment, $ 

900.01, subd. 2, and the Code of Federal Regulations, 25 CFR $ 11.700, which is 

supposed to govern that court, 25 CFR $11.100 (a) (1). 

d. Despite the fact that they demonstrably had both my address and that of my 

attorney, the Red Lake Indian court did not notify me of either their appointment 

of a personal representative, nor of the pending probate hearing. 



e. I learned of said hearing fourth-hand, and made a special appearance [pro se, 

since my attorney was not among the few licensed by the tribal council to practice 

at the Red Lake Indian court] at that scheduled hearing in order to object to the 

Red Lake Indian court’s assertion of probate jurisdiction. The hearing was 

delayed for more than an hour, which time the petitioner and alleged personal 

representative apparently spent consulting with court personnel about my 

unanticipated appearance and objections. 

f. The chief judge, Wanda Lyons, then briefly convened court, at which time she 

continued the hearing until the Tuesday following Memorial Day weekend, 1998, 

and recused herself on the grounds that she had helped the petitioner prepare the 

case. 

g. The hearing resumed - after a delay of more than an hour - before judge Bruce 

Graves. Shortly after court was convened, a tribal police officer served me with 

an ex parte executive order of removal signed by tribal chairman Bobby 

Whitefeather, banishing me from the reservation. I objected. I was removed, and 

escorted by tribal police to the reservation line. The order of removal is still in 

effect. 

h. I attempted to file objections by certified mail. The return receipts were signed 

and returned, but there was no other acknowledgment. 
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i. I made several unsuccessful attempts to obtain a copy of the judgment, both 

from the Red Lake Indian court and with Freedom of Information Act requests to 

the Department of the Interior. 

j . I did not see a copy of the Indian court order for judgment until about six 

months after judge Bruce Graves filed it, when I discovered that it had been filed 

with the Ninth District Court in Beltrami County in an effort to claim off- 

reservation property owned by Wub-e-ke-niew and myself. 

k. That order, headed “Red Lake Nation Tribal Court,” had a different case 

number than the petition for probate filed with the “Red Lake Court of Indian 

Offenses.” In that order, judge Graves stripped me of almost everything that I had 

owned, including my interests in a sweat-equity home built by Wub-e-ke-niew 

and myself and motor vehicles titled in the state of Minnesota. Although not 

specifically itemized in the petition for probate, the Indian court’s probate was 

construed to include my family photographs, academic papers, and other clearly 

personal property including my unde:nvear. 

1. Judge Graves’s order ex post facto applied the 1990 tribal code’s requirements 

for marriages contracted after the Red Lake tribal council’s adoption of that code 

to Wub-e-ke-niew’s and my 1984 ma&age, ruling that the marriage was not valid 

5 



and that I had no legal interest in any of the property Wub-e-ke-niew and I had 

accumulated during thirteen and a half years of marriage., 

m. The Ninth District Court, influenced by the trend toward “comity” recognition 

of tribal court judgments as well as by a non-adjudicated “preliminary 

determination” made by a Departrnent of the Interior Administrative Law Judge 

under the limited (and unique) legal standards in the White Earth Reservation 

Land Settlement Act (WELSA) pertaining solely to heirship of certain White 

Earth Reservation allotments based on a 1947 General Council resolution which 

was overturned in 1958, found that Wub-e-ke-niew’s and my marriage was not 

valid, despite my having filed timely objections to the WELSA preliminary 

determination and the flagrant abuses of due process and other constitutionally- 

protected rights - documented in the State court record - by the Red Lake Indian 

court. The Ninth District Court also found that my “equitable share” interest in 

Wub-e-ke-niew’s estate was %. My interests in my own personal property was 

not an issue before the State court. 

n. Despite the State court’s “equitable share” ruling, I have not yet been able to 

obtain so much as a list detailing the disposition of my property at Red Lake, nor 

have I been able to regain any of that property. 

o. I appealed the Ninth District Court”s ruling purporting to invalidate Wub-e-ke- 

mew’s and my marriage, but, by that t:ime pro se, I apparently did not adequately 
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clarify jurisdictional and other legal issues, The Court of Appeals upheld both the 

Red Lake Indian court’s ex paste judgment and the WLSA preliminary 

determination. The state and federal Supreme Courts declined to review the case, 

In Re: Application of Paul Bunyan Rural Telephone Cooperative Under Rule 

67.02 MRCP. The documents substantiating what I have written here are part of 

the trial court record in that case, and I will provide copies to the General Rules 

Advisory Cornmittee on request. 

8. Under the rule proposed by the Minnesota Tribal Court State Court Forum’s “Petition 

for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 

Judgments,” filed April 11,2002, I would not have even been notzj?ed of the taking of my 

property - in Minnesota - based on the Red Lake Indian court’s judgment. That of my 

property clearly under Minnesota jurisdiction would have disappeared irretrievably into 

Red Lake Indian jurisdiction before I ever saw a copy of the tribal court order. 

9. At least with respect to Red Lake, there is a “one way street” with reference to 

recognition of court orders. The Red Lake court does not recognize state court orders as 

a matter of course, and there is almost no potential avenue for redress against tribal court 

orders obtained through processes unconstitutional under both the Minnesota and U.S. 

Constitutions. 

I 



. 

I 

10. There is no appeal process beyond the tribal courts. Because of a relatively recent 

legal trend toward upholding “tribal sovereignty,” there is often no avenue for redress at 

all. 

11. In early 2001, I went to a public meeting in St. Paul and asked Red Lake tribal 

council chairrnan Bobby Whitefeather about his ex parte order of banishment, served to 

remove me from the Red Lake Indian court’s probate hearing. Whitefeather responded 

that he had to “stand up for tribal members,,” and referred to an alleged complaint made 

by the tribal member who was awarded all of my property by the Red Lake Indian court. 

I did not learn of the alleged complaint until more than two years after I had been 

banished, and still do not know what charges might have been made, ex parte, against 

me. 

12. Tribal courts are not courts of record. With the exception of the tribal court at Mille 

Lacs, tribal codes are not publicly archived in Minnesota, and - as indicated by U.S. v. 

Red Lake 827 F.2d 380 (1987) and related cases arising from a Freedom of Information 

Act request for Red Lake court records made by the Minneapolis Star Tribune, court 

records are extremely difficult to obtain. With reference to the circumstances of those 

cases, the tribal archives were burned shortly after the Red Lake Band was ordered to 

turn the court records over to the U.S. Government. My personal experience with the 

Red Lake Indian court is illustrative of ongoing problems in obtaining tribal court 

records. 
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13. The Red Lake Indian court has a long history of civil rights abuses. I invite Judicial 

Notice of the Preliminary Report of the U.S. Commission on Civil Rights. [Exhibit A.] 

14. The process used by the Minnesota Tribal Court State Court Forum has excluded 

those people who would have strong objections to the presently proposed Rule. Native 

American PresdOjibwe News publisher Bill Lawrence has been involved in-trying to 

cover the proceedings of the Forum since its inception, and upon his return from Bemidji 

after his only son’s funeral, may testify in much greater detail than I could with respect to 

those efforts at press coverage of what should be fully public proceedings. I recall my 

discussions with Mr. Lawrence about my covering one of the Forum’s meetings as a 

reporter for the Native American PresdOjibwe News. The Forum meeting was held at 

Red Lake, and the tribal council chairtnan’s ex parte order exiling me is still in effect. 

After some discussion, I concluded that the ,risks of my attending a public meeting of a 

State Forum at Red Lake - including possible arrest for violating the banishment order 

and / or serious injury for allegedly ‘resisting arrest’ -were too great. 

15. Although it is alleged that the legitimacy of Indian courts rests on residual aboriginal 

sovereignty, these courts do not in fact have any resemblance to the traditional legal 

systems of the autochthonous peoples. Wub-e-ke-mew’s published book, We Have Z%e 

Right To Exist, includes a chapter (Chapter 13, pp. 181 - 193, endnotes pp. 348 - 350) 

presenting his understanding of the Red Lake Indian court [Exhibit B], and his writing 

also rebuts claims that the present system at Red Lake derives from any known aboriginal 

indigenous system. A compilation of his writing is included in the court record of In re: 
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Paul Bunyan and was included in the appendix to my appeal in that case, and I 

incorporate that material here by reference. 

16. I urge that State of Minnesota Rules of Court concerning the procedure for all State 

Courts’ acceptance of tribal court judgmen.ts place the burden of proof firmly on the party 

filing such orders with any State Court. There are alternative legal mechanisms to deal 

with the emergencies referred to by the Forum in their “Petition for Adoption of a Rule 

for the Recognition of Tribal Court Orders and Judgments,” pp. 4-5, and the potential for 

Minnesota Courts violating the constitutional rights of citizens of Minnesota - in 

Minnesota - through rubber-stamp acceptance of tribal court decisions is an extremely 

serious one. 

17. I further urge that the State of Minnesota investigate the interfaces between tribal 

courts and State Courts fully and completely, including: 

a. A thorough scrutiny of a large sample tribal court records, including in-depth 

interviews with the parties involved - as well as with any parties excluded due to 

lack of notice or other absence of due process. 

b. Full public hearings both statewide and on every reservation in the State, 

including ample opportunity - in a safe and culturally acceptable environment - 

for individuals potentially subject to retaliation to testify in camera. 

c. Careful legal examination of all tribal codes and other material which might be 

applied as “law” in a tribal court, for example tribal council resolutions, and 

assurance that all such “Indian law” which might come into the State’s courts 

10 



through recognition of a tribal court order be maintained as public records in the 

State Law Library system. 

Subscribed o and sworn to before me 
this VJ 22 ’ day of May, 2002. 

My cornmission expires on 

7. 
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CHAPTER XIII 

INDIAN TRIBAL COURTS 

The Geneva Convention of 1864 began formal codification of the 
Europeans’ Laws of War. This body of Common Law of Western 
Civilization1 includes the understanding that “it is customary for the 
military government set up by the occupying power to maintain law 
and order [in an occupied territory].“2 The European perspective is 
based on the world-view that there is such a thing as a “just” war, 
and that violently appropriating another Nation’s property can be 
considered “Civilized” behavior. The brutal war of extermination 
conducted by Western Europeans against the Aboriginal Indigenous 
people of this Continent-who have never been Indians-was jus- 
tified by the derogatory and all-inclusive unilateral definition by the 
Euro-Americans, of Aboriginal Indigenous peoples as “Indians.” It 
was supported by the actions of patrilineally Lislakh people, includ- 
ing many who were full-blooded Whites,13 who took on the European 
identity of “Indian” and did in fact attack other Whites and Indians, 
as well as Aboriginal Indigenous people. The Western Europeans’ 
self-justifications were also bolstered by the precedent set by Pope 
Alexander III, in the year 1179, that “outsiders” and “infidels” were 
not subject to the same protections as “equals” when vanquished. 
No matter how such concepts have become entrenched in Western 
civilization’s International Law, such violent codes of war and 
peace have no business being applied to fundamentally non- 
violent Aboriginal Indigenous peoples. Mitigating circumstances 
for engaging in war have never been a part of Ahnishinahbadfjibzuay 
religion, values, and culture. 

The 1864 Red Lake and Pembina Metis’ Indian Treaty Amend- 
ment was unilaterally enacted by the U.S. Congress shortly 
before the end of the United States Civil War. Contemplating the 
surrender of the Confederacy, policy-makers in Washington, 
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D.C. weighed the various strategies under which peace might be 
waged. The philosophy finally adopted by Congress was that 
those the U.S. termed the “Southern States” had ” ‘deprived 
themselves of all civiigovernment’ and had forfeited their rights 
of self-government. The spirit of the times was peace in the 
sense of Reconstruction by the conqueror, and in 1865 the United 
States Government began contracting with Christian missionary 
societies “for the purpose of preparing Indians to adopt Anglo- 
American culture,5 under similar concepts of peace. 

In the first year and a half after the end of the Civil War, a 
million volunteer troops were mustered out of the Union Army. 
Many of them were paid off with land Scrip redeemable for 
homesteads on “public lands,” usually in the West. Construction 
of the transcontinental railway -was begun in earnest.6 Between 
the year? 1864 and 1871, about 2,276,OOO documented im- 
migrants entered the ZJnited States, putting intentional pressure 
on the western frontier of European settlement, and creating 
public support for the sentiment expressed by General Grant 
during his Presidential Campaign of 1868, “The settlers and im- 
migrants must be protected, even if the extermination of every 
Indian tribe was necessary to secure such a result.“8 

Ulysses Grant’s presidency is described by TJze Encyclopedia 
Americana as characterized by “his peaceful Indian policy.“9 The 
same source. remarks that the “Indian wars” of that era were 
“some of the bitterest fighting of American military history, in- 
terspersed with massacres . . , the inadequacy of troops available 
for the ugly job of pacification was not its worst feature.“l’ 

By 1871, the land designated as “Indian Reservations” was less 
than 7% of the total land area, all of which was claimed by the 
Euro-Americans’ foreign concept of eminent domain. The 
population designated by the U.S. as “Indian”‘l was 326,468- 
probably less than half of whom were Aboriginal Indigenous 
people. On March 3, 1871, the U.S. Congress passed an Act 
providing “hereafter no Indian nation or tiibe within the territory 
of the United States shall be acknowledged or recognized as an 
independent nation, tribe, or power with whom the United States 
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INDIAN TRIBAL COURTS 

may contract by treaty. “I2 Later in 1871, the Peace Policy was 
summarized by General Sherman in an endors;Fent to the 
recommendations of the Secretary of the Interior, “to fix and 
determine (usually with the assent expressed or implied of the 
Indians concerned) the reservations ywithin which they may live 
and be protected by all branches of the executive Government; 
but if they wander outside they at once become objects of 
suspicion liable to be attacked by the troops as hostile.” Agita- 
tion had begun by 1871 to create military tribunals in the P.O.W. 
camps called Reservations, and to once again use Indians to try 
to claim jurisdiction over the Aboriginal Indigenous people, 
under the Rules of War for occupied people. As Thomas S. Wil- 
liamson wrote on June 2, 1871 from. St. Peter, Minnesota,14 “I 
hasten to send you my views as to civ.ilizing the aborigines of our 
country . . . The hostility between the white and red men of our 
country is chiefly owing to the fact that the [Indians] are, in our 
country, everywhere outlaws. If we would strike from our 
statutes the words ‘except Indians not i!aaxed,’ and punish them for 
their crimes . . . they would very rarely molest us. . . .” 

In the General Meeting of Friends of the Indians, on January, 
1872,15 the Honorable Chairman Philip Williams remarked, 
/I . . * I say that our Indian policy is no more a policy than the 
intercourse laws are a code. The latter constitute a slim bundle 
of fragments. They only pretend to punish one or two infractions 
of Indian rights . . .” Williams advocated setting up Indian 
Courts as a means of maintaining law and order among the 
occupied Indians. After twelve more years of agitation by 
“Friends of Indians” and other parties, the U.S. established 
military tribunals using the status of Indians as occupied peoples 
to gain unwarranted jurisdiction over Aboriginal Indigenous 
peoples, who had not gone to war with the immigrant Euro- 
Americans. As the Commissioner of Indian Affairs reported:16 

Under the date of April 10, 1883, the then Secretary of the 
Interior gave his official approval to certain rules prepared in this 
office for the establishment of a court of Indian offenses at each 
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of the Indian agencies, except the agency for the five civilized 
tribes in the In&an Territory. It was found that the longer con- 
tinuance of certain old heathen and barbarous customs, such as 
the sun-dance, scalp-dance, war-dance, polygamy, kc., were 
operating as a serious hindrance to the efforts of the Government 
for the civilization of the Indians. It was believed that in all the 
tribes Indians would be found who could be relied upon to aid 
the Government in its efforts to abolish rites and customs so 
injurious and so contrary to civilization; hence these rules were 
formulated, looking towards the ultimate abolishment of the per- 
nicious practices mentioned. 

There is no special law authorizing the establishment of such 
a court, but authority is exercised under the general provisions 
of law giving this Department supervision of the Indians. The 
policy of the Government for many years past has been to 
destroy the tribal relations as fast as possible, and to use every 
endeavor to bring the Indians under the influence of [Roman] 
law. To do this the agents have been accustomed to punish for 
minor offenses, b;y imprisonment in the guard-house and by 
withholding rations; but by the present system the Indians them- 
selves, through their judges, decide who are guilty of offenses 
under the rules, and pass judgement in accordance with the 
provisions thereof. Neither the section in the last Indian ap- 
propriations bill above quoted nor any other enactment of Con- 
gress reaches any of the crimes or offenses provided for in the 
Department rules, and without such a court many Indian reser- 
vations would be without law or order, and the laws of civilized 
life would be utterly disregarded. TX. 

The United States Government continues to maintain what 
they call the Indian C.F.R. (Code of Federal Regulations) Courts 
to bring Aboriginal Indigenous peoples under the jurisdiction of 
the apartheid structure which the U.S.A. calls Indian law. The 
European concept of law as a means of maintaining social order 
has nothing to do with the Ahnishinahbzb~ibway philosophy of 
each person holding their own Sovereignty, and each individual 
having personal responsibility for the consequences of their ac- 
tions. There was not one jail, prison, padlock, nor gallows on this 
Continent until the Europeans brought them as a part of their 
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material culture, along with their 1ndia:ns. The European ideas 
of law depend on what Minneapolis Police Chief Tony Bouza 
called “a legal monopoly on violence. 1’3’7 Euro-American laws, 
as applied to Aboriginal Indigenous people under the aegis of 
Indians, are illegally dictated by foreign jurisdiction, under what 
we are told comprises a democratic nation-state, and are used to 
force Aboriginal Indigenous people to conform to externally im- 
posed values. 

In the Ahnishinahbadjibway world-view, every human being is 
put on this earth for a purpose, and every human being is born 
with the capability of understanding through their own personal 
relationship with the Universe what thle meaning of their own 
life is, and living in harmony. Every person comes to this world 
for a purpose, and according to Ahnishincrhbadtjibway philosophy, 
is untainted. by what the Judeo-Christians call “original sin.” 
Turning away from the responsibilities for which each person is 
born, and getting manipulated by other human beings, is where 
the sin is. Ahnishinahbz&jibway and other Aboriginal Indigenous 
people have been telling the immigrants since they got here that 
each one of them has a personal responsibility, and it’s not to be 
somebody else’s slave, sycophant, or henchman. These Con- 
tinents were kept a beautiful paradise because each and every 
one of the Aboriginal Indigenous peoplle here took our respon- 
sibility seriously, and we lived in harmony. 

An Ahnishinahbadjibway elder who was a highly decorated 
World War II veteran wrote in 1986, 

To [Ahnishinahbiubtjibway] people, the B.I.A. police are highly 
political. As Commissioner of Indian Aff,airs Price described the 
just-established B.I.A. police and courts systems in 1881, ‘. . . a 
power entirely independent of the Chief [sic]. It weakens and 
will finally destroy the power of tribes and bands.’ The struc- 
ture, function, and organiz@ion of these “non-political’ agencies 
hasn’t changed since 1881. 

Ahnishinahbadjibway oral history is filled with cayegs chroni- 
cling derailment of what might be considered justice: 
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In one case a young Chippewa Indian was brought before the 
C.F.R. Tribal Court, and the judge asked him, “how do you 
bleed?” What thle judge meant, was “how do you plead,” but the 
judge was a French M&is and he didn’t speak English very well. 
The person who came up before the court thought the judge was 
implying that they were going to take him into the back room 
and administer some justice that would make his blood flow. So, 
he said, “Fuck you, I don’t bleed.” 

Another example of justice in the Red Lake C.F.R. Courts, 
concerns somebody who was picked up for drunk driving. The 
defendant pleaded “not guilty,” and he had a witness. The judge 
sentenced the defendant to 90 days, and he sentenced the witness 
to 30 days. The Clerk of Court said, “you can’t do that, Judge, 
he’s the witness.” 

This is how these stories are told in Ahnishinahbdjibway, and 
to an Ahnishinahbax5fjibway they are redundant but still funny, and 
an ironic characterization of the “make-up-any-law-on-the-spot” 
B.I.A. Tribal Court system. In our egalitariaydanguage, it is rude 
to tell people things that they already know. Our stories might 
seem abbreviated and incomplete to somebody outside of our 
culture. 

The C.F.R. Courts remain specifically designed to destroy 
Aboriginal Indigenous Sovereignty, traditions, culture, and 
people, using the facade of U.S. subject Indian people to unjus- 
tifiably presume jurisdiction. 

In 1985, the U.S. Igpartment of the Interior, Tribal Govern- 
ment Services, wrote: - 

It has come to our attention that courts of Indian Offenses 
may be violating mandates set forth in The Constitution of the 
United States; the Indian Civil Rights Act,‘25 U.S.C §1301-1303; 
the Freedom of Information Act, 5 U.S.C. §552; 18 U.S.C. $2071; 
43 C.F.R. $20.735-15; and 18 U.S.C. 9209.. . . Courts of Indian 
offenses are federal instrumentalities that are required to comply 
with federal statutes as well as the Constitution of the United 
States. Therefore, you. [will ensure]: 

1. Employees in courts of Indian offenses are prohibited from 
willfully and unlawfully removing, concealing, destroying or fal- 
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sifying public records (i.e. court Proceedings, . . . court do& 
ments, etc.) . . . 

2. Federal employees in courts of Indian offenses are 
prohibited from supplementing th.eir salaries from the money 
accumulated through criminal fines, court fees, and from other 
sources. . . . 

3. Courts of Indian offenses personnel must comply with a 
request for court records made in accordance with the Freedom 
of Information Act, 5 U.S.C. $552. 

In January of 1986, the Minneapolis Star Tribune published a 
series of articles entitled “Indian Courts, Islands of Injustice. ,,22 

The series concluded: 

Civil rights abuses are occurring virtually unchecked on 
many of the nation’s reservations with Indian courts. A half-mil- 
lion Indians live on those reservations and could find themselves 
in courts without rights to bail, jury trials, lawyers, and decisions 
untainted by politics. 

Why isn’t the federal government, which spends more than 
$8 million a year to finance courts for about 150 reservations, 
doing something to curb the abuses? . . . 

Congress gave Indians most of the protections of the Bill of 
Rights in the 1868 Indian Civil Rights Act. But 10 years later the 
U.S. Supreme Court sharply limited the impact of this 
legislation. . . . 

The Star Tribune writers attribute,$3much of the problem to 
“the way tribes operate their courts. But, if they understood 
the legal structure set up by the United States-using the quasi 
Sovereignty attributed to the I.R.A.. councils as a front behind 
which the U.S. Government uses Indian trusties to assert P.O.W. 
control over those defined as Indlians, and illegally harasses 
Aboriginal Indigenous people-it did not reach print. 

I.R.A. Tribal Chairman Roger Jourdain responded to 
journalists’ concerns about the lack of civil rights in the C.F.R. 
Courts in 1986 by rubber-stamping a Tribal Council Resolution 
that lawyers in the C.F.R. Court at Red Lake had to be enrolled 
Red Lake Indians and had to be able to speak the Chippewa 
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language. There were no such lawyers. The irony is that no 
judges then spoke Chippewa, and Roger Jourdain is only able to 
give one broken-record all-purpose speech in Chippewa, which 
he has given at every appropriate occasion over his thirty-year 
tenure as Chairman-for-Life. The laws are all in English, al- 
though they are called “Indian Law.” The B.I.A. which ad- 
ministers the courts doesn’t speak Chippewa. The Miranda 
Rights aren’t read in any language, even broken English, and 
there isn’t a B.I.A. policeman on the Reservation who would 
understand the Miranda Rights in either Chippewa or 
Ahnishinahb~6tjibway. Roger Jourdain’s proposal that lawyers be 
able to speak Chippewa was prompted by the Bureau of Indian 
Affairs. The issue of who speaks this hierarchical European 
Creole language is a diversionary tactic, and has nothing to do 
with the bureaucratic regulations under which the so-called In- 
dian Tribal Courts operate. 

The Indian Tribal Courts are operated under the Code of 
Federal RsulationsF4 using what the B.I.A. calls the “general 
authority” of the Secretary of the Interior-although fines and 
imprisonment can be imposed by the C.F.R. Courts, they have no 
statutory basis except that in (Roman Imperial) International La2T 
under the Rules of War. The Indian Tribal Court is described: 

(b) It is the purpose of the regulations in this part to provide 
adequate machinery of law enforcement for those Indian tribes 
in which traditional agencies for the enforcement of tribal law 
and custom have broken down for which no adequate stibstitute 
has been provided under Federal or State law. 

Jurisdiction of the C.F.R. Courts is demarcated to certain In- 
dian Reservations including Red Lake,27 and is limited to “offen- 
ses enumerated. . . 

28 
when committed by any Indian, within the 

reservation . . .” The United States Supreme Court has ruled 
that the apartheid bureaucratic administration of Jim Crow 
criminal penalties exercised by the B.I.A. on Indian Reservations, 
cannot be extended either to Whites, or to Ahnishinahbdjibway. 
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INDIAN TRIBAL COURTS 

The Red Lake Court of Indian Offenses’ Law and Order 
provisions in effect prior to September 11, 1990, contained 
provisions which would have been in explicit violation of the Bill 
of Rights, if the rights guarafped by this part of the U.S. Con- 
stitution applied to Indians. Other sections of the Red Lake 
Indian Code make explicit the United States’ inten: to use their 
jurisdiction over Indians to destroy .Ahnishim#xm jibwuy tradi- 
tional economics and control our subsistence: 

Section 72 - Vagrancy 
Any employable Indian who shall wander about in idleness, 

. . . or loafs or loiters in any village or town on the Red Lake 
Indian Reservation without any attempt to obtain regular 
employment, shall be deemed guilty of an offense, and upon 
conviction thereof, shall be sentenced to imprisonment for a 
period not to exceed thirty days or to a fine not to exceed $60.00 
or to both such imprisonment and fine with cost. . . . 

Game and Fish, Section 1 
No Indian shall at any time take, transport, or possess any 

protected wild animal on the Red Lake Indian Reservation, ex- 
cept as permitted by the provisions of this Chapter. As used 
herein, “protected wild animal” shall mean any animal common- 
ly taken for food or for its pelt, and shall also be taken to include 
all upland game and migratory water fowl. 

Jackie White success,$ully challenged Euro-American jurisdic- 
tion over Ahnishinahbzo jibway, in a case relating to “eqdangered 
species” which he took to the U.S. Supreme Court. ’ 

That the C.F.R. game and fish regulations were never intended 
to protect the ecosystem which the .Ahnishinuhbdjibwuy have 
maintained under our ancient traditions, is made clear by the 
long-range economic development plan currently being followed 
by the U.S. Government on Red Lake Reservation. This plan, 
written under contract with the B.I.A., and endorsed by the I.R.A. 
Tribal Council, recommends degradation of our environment, 
noting for example that their rice pad!dies appear “to have con- 
tributed significant amounts of dissolved solids and sulfates to 
the river . . . [and] contributed significant amounts of biochemical 
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oxygen demand and oxygen deficient water to the river system. 
Violations of the agency standard . . . could seemingly occur.“31 
The pla,t2endorses blasting duck nesting sites “with ammonia 
nitrate, and recommends clearcut “land clearing” with 
mechanical shearing blades, 33 along with “machine scalpin “ of 
the land, application of, 2-4D, 2,3$5T and other poisons, 34: and 
elimination of “mature stands 

:t.. 
meaning wholesale destruc- 

tion of balanced Ahnishinahbm @way forests, in order to make 
“tree farms.” The Bureau of Indian Affairs writes, “Despite con- 
flicting opinions,, ,,s$nd conversion [i.e., demolishing intact 
forests] will occur. The White planners also note that “such 
a program will necessitate changes in certain activities and at- 
titudes that may not be entirely acceptable to tribal members 
[Ahnishinahbadjibway].“37 It may need to be reiterated here that 
the B.I.A.‘s Indians are not the Ahnishinahbdjibway, and in fact 
that the Bureau’s Indian elite expects to make money from this 
ecological devastation. 

DISPENSING INDIAN JUSTICE 

The United States Code of Federal Regulations under which 
Department of Interior Regulations are administered to Indians, 
provides in Chapter 11, §11.12:38 

(b) Whenever the court is in doubt as to the meaning of any 
law, treaty or regulation it may request the superintendent to 
furnish an 0pinio.n on the point in question. 

Before court is held, the Indian Agent goes over the cases to 
be heard with the judge and tells him how much of a fine to levy, 
and how many days the defendant should spend in jail. The 
B.I.A. Indian Agent has the power to decide what the outcome of 
the trial will be, before it goes to court. The Euro-Americans say 
that they want to “acculturate” Indians, but as a conquered 
people they are kept separate from the mainstream, and the finer 
points of the Euro-Americans’ English and Roman legal system 
(like fair trials) are ignored. As long as I can remember, even the 
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M&is have called the courts set up for Indians, “kangaroo 
courts.” 

INDIAN MAJOR CRIMES 
Under the paternalistic guidelines and trusteeship of the 

United States Government, two :years after the C.F.R. Courts 
were created, the United States acted the role of “Indian giver,” 
and reclaimed jurisdiction over the major crimes of murder, 
manslaughter, rape, assault with intent to kill, arson, burglary, 
and larceny. What later became known as the Major Crimes Act 
was enacted by the U.S. Congress as Section 9 of the Indian 
Appropriations Bill of March 3, 1885.3g The Major Crimes Act is 
another part of the overall U.S. strategy of using the Indians to 
gain jurisdiction over the Aboriginal Indigenous people. The 
specific incident used by the United States to justify the Major 
Crimes Act was the death of Spotted Tail, allegedly at the hands 
of Crow Dog. 

The Major Crimes Act has not been, however, used in most 
cases to prosecute murders of Aboriginal Indigenous people. I 
saw documents which came from the Bureau of Indian Affairs, 
and circulated in the community during the early 1970’s, which 
included stacks and stacks of case files on murdered Aboriginal 
Indigenous people, as well as Indians, whose deaths were neither 
investigated nor prosecuted. One of the reasons that Indian mur- 
derers of Aboriginal Indigenous people were frequently not 
prosecuted was because the Bureau could use the threat of 
prosecution for murder to control the Indian: “you either do what 
we tell you or go to jail.” The identity of the people who com- 
mitted many of these crimes was known in the community, but 
there was nothing done by the Law and Order agencies under 
the control of the B.I.A. The Bureau claimed that they did not 
want to spend the time or money investigating these crimes, but 
they had several reasons for sitting on them, including the theory 
that the “only good Indian is a dead Indian,” and the use of 
community violence as a cover for the United States 
Government’s violence against certain individuals. Such condi- 
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tions were ‘worse when we were kept isolated and could not 
speak English. 

REVISING THEZ INDIAN LAW AND ORDER CODE 
On September 11, 1990, the Red Lake Band of Chippewa In- 

dians unanimously adopted the “recommended changes to the 
Tribal Law and Order Code.“*’ These changes did not change 
the U.S. jurisdiction, including that enumerated in the Indian 
Major Crimes Act, but expanded the detailed regulation of the 
Department of Interior over their Indians’ affairs tenfold. The 
Revised Code makes undefined reference to the “Red Lake Band 
of Chippewa Indians in its sovereign [sic] capacity,” using this 
misleading appellation to claim, for example, “the ownership 
and legal title to all wild animals, and all of the wild rice and 
other aquatic vegetation growing in the waters of the Red Lake 
Indian Reservation.“41 What the I.R.A. Tribal Councilmen who 
endorsed this lath and order code apparently did not understand 
is that the “Indian Sovereignty” about which they hear so much 
and are informed so little, is United States Government trus- 
teeship, illegally applied to Ahnishinahbafjibway 

4-s 
Their 

Revised Code refers to “Indians” as non-persons, 
roperty. 
in accordance 

with the precedent set in the U.S. Constitution. 
Subsequent to the adoption of revisions to the Law and Order 

Code, the Minnesota Clergy and Laity Concerned distributed a 
posit@ paper on the proposed Duro legislation (5.962,963; H.R. 
9721, describing Indian Courts in which “justice has been 
meted along the same lines as patronage,” and describing the 
I.R.A. Tribal Government as “with a few important excep- 
tions, . . . function[ing] like corrupt, dynastic, political machines. 
And they are set up constitutionally to function as such.” In 
1993, during the course of “Treaty Rights” negotiations 
presumably arising out of the Chippewa Indian Treaty of July 29, 
1937, a high-level employee of the Mip Lacs Band of this artifi- 
cially-created Indian Tribe explained, “The treaty rights belong 
to the tribal government, not the individual. That tribal person 
doesn’t have any more rights than what the tribal government 
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authorizes them to have.” It is not usually explained that the 
“Tribal Governments” are in fact instruments of the United States 
Department of the Interior, operating under the Laws of War 
with regard to those caught in the occupied-people identity of 
“Indian,” and operating without jurisdiction with regard to 
Aboriginal Indigenous people and our property. The Chippewa 
Indians who are a part of the B.I.A.‘s clique refer to the Red Lake 
C.F.R. Court as a part of the “Red Lake Nation.” It is beyond me, 
how the relocated occupants of a P.O.W. camp can be a “Nation.” 
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In re Rules of Procedure for the No. CX-89- 1863 
Recognition of Tribal Court Orders and 
Judgments. 

STATEMENTOF 
BRIANMELENDEZ' 

When an order or judgment from a tribal court is relevant before a 

Minnesota state court, one of two facts is true: either 

l the state court must recognize the tribal court’s order or judgment, 

or 

0 the state court may recognize the tribal court’s order or judgment. 

Regardless of whether the state court must recognize the tribal court’s action, or 

simply may do so, the proposed rule clarifies the existing law and offers salutary 

guidance for state-court judges who may otherwise be unfamiliar with tribal law 

and the effect of tribal-court orders and judgments in the state courts. 

A state court sometimes must recognize a tribal court’s order or judgment 

under Federal law. Several Federal statutes require such recognition in certain 

cases. The proposed rule was drafted with those statutes in mind, is consistent with 

‘Pursuant to the Order for Hearing to Consider Petition for Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Orders and Judgments, f 1 (Aug. 29,2002). I do 
not wish to make an oral presentation at the hearing. 



them, and will therefore afford guidance to a state-court judge who is unfamiliar 

with Indian law, with the tribal courts, or with the applicable statutes. 

Whenever Federal law does not require that a state court recognize a tribal 

court’s order or judgment, the state court may do so under principles of comity or 

equity. The proposed rule codifies the applicable principles. 

There is no case where a state court may not recognize a tribal court’s order 

or judgment. Of course, where a state court may recognize a tribal court’s order or 

judgment, the court may likewise decline to do so, in the exercise of the state’s 

sovereign authority and the court’s equitable discretion. The proposed rule 

codifies the principles that a state court ought to consider when exercising, or 

declining the exercise of, that authority and discretion. 

The proposed rule is thus useful in every case where an order or judgment 

from a tribal court is relevant before a Minnesota state court. 

The principal objection that I have heard2 to the Tribal Court-State Court 

Forum’s petition is that the proposed rule is not entirely. procedural and encroaches 

upon the legislative sphere. I disagree. The Legislature has not entered this 

sphere-although it is free to do so and, if it does, this rule will not impede its 

entry. The Legislature may enact legislation, as Congress has already done, that 

21 serve on the Advisory Committee on the General Rules of Practice, in which capacity I 
attended the two public hearipgs that the Advisory Committee held on the Tribal Court-State 
Court Forum’s petition; I was absent from the third and final meeting where the Advisory 
Committee considered the petition. I also serve as a member of the Minnesota State Bar 
Association’s Board of Governors, and the MSBA Court Rules & Administration Committee, 
which both have considered the petition. 

2 



requires recognition of a tribal court’s order or judgment in certain cases-in 

which case the rule will be consonant wit.h the legislation, and may be redundant 

at worst, but more likely will offer meaningful guidance that the state-court judge 

may otherwise lack. Or the Legislature m.ay enact legislation to the effect that a 

state court may not recognize certain tribal-court orders or judgments, in which 

case the statute will trump the rule in the cases to which it applies, but the rule will 

remain vital and useful in all other cases. 

I therefore recommend that this Court grant the petition and adopt the 

proposed rule. 

October 15,2002. 
BRIANMELENDEZ 

Brian Melendez, No. 223633 
Faegre & Benson LLP 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402-3901 
Ph. 612.766.7309 
Fax 612.766.1600 

M1:925088.01 



Kevin E. Shephard, CPE 
1009 East Avenue 

Red Wing, MN. 55066 
651-385-0455 

October 14,2002 

Frederick Grittner, 
Clerk of the Appellate Courts 
305 Judicial Center 

25 Constitution Avenue 
St. Paul, MN. 55155 

OFFICE APPELLATE COURTS 

OCT 1 6 2002 

FILED 
“State of Minnesota in Supreme Court CX-89-1863, October 29, 2002 - Hearing to 

Consider Petition for Adoption of a Rule of Procedure for the Recognition of 
Tribal Court Orders and Judgments” 

- and - 

“Request to be Heard” 

RE: 

1) Saginaw Chippewa Indian Tribe of Michigan - “Tribal Court” - Mt. Pleasant, Ml. 
2) Prairie Island Indian Community - “Tribal Council” - Red Wing, MN. 

Dear Mr. Grittner: 

My name is Kevin E. Shephard. I am non-Native American. Over the past 4 years, I have 
been employed at two large Native American gaming properties as a senior resort 
executive director. 

The “Tribal Council” is the sole governing body on the reservation that controls all 
government, Tribal Court judicial appointments, and business-related issues for the 
reservation and resort. In essence, the Council has supreme control over all issues and 
appointments on the reservation. With that in mind, I would like to respectfully advise the 
Minnesota Supreme Court of encounters I have personally witnessed. 

Saginaw Chippewa Indian Tribe of Michigan d/b/a Soaring Eagle Casino & Resort: 
While employed as VP of Facilities & Construction at this resort, I personally witnessed the 
armed takeover of tribal government from renegade tribal members. Armed tribal 
members physically removed the duly elected and seated Tribal Council. I watched loyal 
tribal police members help the seated Tribal Council members jump from the Council’s 
chamber windows to avoid being attacked or possibly shot by the renegade (self-appointed) 



Page Two 
October 14, 2002 
letter to Frederick Grittner 

Tribal Council who were attempting to break down the door. This occurred in the summer 
of 1999. The next morning both Councils went to Tribal Court to remedy this coup d’6tat 
The two Tribal judges stated that they did not recognize the self-appointed renegade 
Council as the elected lawful Council and that they should withdraw from Council 
Chambers. The self-appointed Council did not withdraw and in fact fired both Tribal Court 
judges who were immediately escorted off the reservation. “Don’t Like the Verdict - Fire 
the Judge” was the headlines in the local newspaper. 

What is the logic of appointing Tribal Court judges when their rulings 
are summarily ignored or blocked by those who appointed them? 

Prairie Island Indian Community d/b/a Treasure Island Casino & Resort- Red Wing, MN 
While employed as Director of Support Services & Construction (an executive committee 
member) I fell victim to fabricated accusations that ultimately cost me my job. I followed 
the grievance procedures outlined in the resort’s Human Resource Department manual. 
The HR dept. is headed up by a tribal member who had relatives on the Tribal Council. In 
order to activate the Tribal Court in wrongful termination cases one must follow the 
grievance procedures. The procedures call for a series of written testimonials that will be 
answered in writing to the terminated employee. This includes a review by Tribal Council 
and their response before Tribal Court will accept the case. I submitted numerous 
documents to the HR dept. and to Tribal Council and after repeated attempts to contact the 
Council, I never heard back from them. This eliminated my chance to be heard in front of 
Tribal Court. The Council’s power to control what will or will not be heard in Tribal Court 
leaves the door open to all varieties of injustice. 

Problems and injustices on the reservation are numerous and frequent but for the sake of 
this inquiry please know that modifying the Tribal Court is only part of the end solution. It 
is not the cause of this problem. The root problem with Tribal Court lies in part with Tribal 
Council’s heavy-handed jurisdiction over the court, political favoritism and nepotism. 

Granting “Full Faith and Credit” to the Tribal Court actually endorses self-serving decisions 
made by Tribal Council and validates damaging practices that are based on hostile takeover 
aspirations, political favoritism and denial of due process. I urge the Minnesota Supreme 
Court not to pass this Petition. 

I welcome the opportunity to address the Minnesota Supreme Court on this issue should 
my participation be requested. Thank you for your time. 

Kevin E. Shephard, CPE 
Certified Plant Engineer 
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OCT 1 6 2002 

FILED 
RE: Rules of Procedure for the Recognition of Tribal Court Orders and Judgements 

Dear Clerk Frederick Grittner: 

Anishinabe Legal Services (ALS) wishes to submit an opinion on the proposed rules of procedure for 

the recognition of Tribal Court orders and judgements (“full faith and credit rule”), in accordance with Order 

CX-89- 1863. This opinion is based on ALS history of serving indigent clients on the Leech Lake. White Earth. 

and Red Lake reservations. ALS supports the proposed as originally drafted, as later explained in this 

document. 

Anishinabe Legal Services was established in 1967 as one of the original “War on Poverty” Legal 

Services programs. We provide legal services to low-income people living on or near the White Earth. Red Lake 

and Leech Lake Reservations. ALS attorneys and lay advocates practice in the Tribal courts at Red lake, White 

Earth and Leech Lake on a daily basis in a wide variety of cases, including divorce, adoption, guardianship. 

child support, child protection, housing, employment, juvenile delinquency, criminal, torts, contract disputes. 

debt collection, traffic and conservation matters. In 200 1, our office directly handled approximately 102 Tribal 

court cases in addition to providing pro se assistance in another 195 Tribal court matters. We also serve as a 
. 
resource for other legal practitioners and agencies by providing training programs and guidance in such diverse 
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areas as the Indian Child Welfare Act, Public Law 280, the White Earth Land Settlement Act. and methods of 

Tribal court practice. 

AL‘S gives the highest priority to legal issues which arise within the intersection of poverty and Indian 

law and to the development of service delivery methods which promote equal justice and respect for Indian 

people. Pursuant to those priorities, ALS supports the exipansive jurisdiction of tribal courts as an exercise of 

community empowerment. Most of our clients have had negative, alienating contacts with state courts. Our 

experience over the last 3.5 years has shown that tribal courts offer our clients the best chance for local. 

accessible, imlovative and timely justice in a culturally relevant, informal and non-intimidating court 

environment. As the scope of Tribal courts expands, our clients have been increasingly able to get a Ivide range 

of legal conflicts addressed through the tribal court system. If it were not for these unique legal forums. these 

legal issues would too often go unresolved, allowing the spread of conflict and mistrust within tribal 

communities. 

ALS remains committed to the development and enhancement of tribal courts. ALS belie\.es that the 

Minnesota courts should grant full faith and credit to tribal court orders. Granting full faith and credit to these 

orders will provide the Tribal court orders with added strength and credibility. Both the Federal Legislature and 

the State of Minnesota have taken some initial steps in ensuring that tribal court orders are given full recognition 

and enforcement. As cited by the Minnesota Supreme Court Advisory Committee. the U.S. Congress has 

declared that state courts must grant full faith and credit to tribal court orders for protection. child support orders 

and child custody orders. We believe that suc11 actions by the U.S. Congress militate for -- not against -- 

acceptance of Tribal court orders. The U.S. Congress has demonstrated confidence in the ability of Tribal 

courts to adequately dispense justice in these areas. Indeed, these types of court orders are some of the most 

important areas of law used to protect and support families both on and off the Reservation. 
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Likewise, the State of Minnesota has recognized that Tribal courts within the state are the appropriate 

forums for adjudicating certain disputes within Indian Country. Recent cases. such as State v. Stone and S’fute 1’. 

.Jolmsor~, have found that the state courts lacked jurisdiction over a broad array of issues arising on Resen.ations 

and among Tribal enrollees, notwithstanding the fact that at the time these decisions were made, most of the 

Tribal courts within the state were not even equipped to accept jurisdiction over these matters. Even when the 

Tribal court does not have exclusive jurisdiction over an issue, chances are that the issue will involve one of the 

many areas of law over which state and Tribal courts share concurrent jurisdiction. In many cases, the state 

courts defer to Tribal court jurisdiction. It is then disingenuous to assert that in a particular case a state court 

will give deference to Tribal court jurisdiction, but then fail to grant full faith and credit to Tribal court orders. 

ALS supports the Proposed Rule as originally drafted. This rule would give added force to the hundreds 

of orders issued by Tribal courts on a daily basis while providing a process for individuals who feel aggrieved 

by a particular Tribal court or its procedures. The Committee should not rely on “anecdotal” evidence provided 

by a few individuals to disregard the importance of providing a procedure for the many legitimate court orders 

which are issued by Tribal courts every day. Indeed, failure to adopt state procedures for recognizing and giving 

full faith and credit to Tribal court orders will only serve to undermine the continuing efforts being made by’ 

many Tribal. Federal and state governments to strengthen Tribal courts and allow them to meet the ever- 

changing needs of their people. Instead of ignoring this growing need and weakening the reach of Tribal courts. 

Minnesota should follow in the steps of many of its sister states and give full faith and credit to Tribal court 

orders. 

Executive Director, 
on behalf of the Anishinabe Legal Services staff. 
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In the past few months, the g----~~~ . . ederal Govelnmcnt las mltlated a Investigation into the 
enrollment process of the S akopee Mdewakanton Dakota Community. 

I feel it is a shame that it has come down to that sort of action. I belong to a 
group here at Lower Sioux Community called the Minnesota Mdewakanton Kinship 
group, and our main focus is to advocate for Mdewakanton Dakota’s who are being 
denied their basic civil rights for membership. The views that I express in this Article are 
my own personal views. 

First of all, this land that was put in trust for the Lower Sioux, Shakopee and . 
Prairie Island Mdewakanton’s was meant m%%fiy any Mdewakanton that needed 
a place that he or she could call home. ---- 

The word that pops up quite often is the word ‘ 
Minnesota Dakota Tribal Councils are missing the boat word. 

at was lssuea PY the Federal Government al India11 tribes to rccul& 

- al atfairs as they see fit to benefit their tribal members. 
‘,Sovereignty was never meant to WOrK ag&ZKt%n- own people. A good example of - 
Sovereignty working against their people, 1s tlie Shakopee Enrollment process. The f&t 
step m their process,~attfrey-reri’ your enrollment. Now, who=- 
their right mind would give up probably the only thing they have as a Native American? 
After you relinquish and the enrollment committee determines you are eligible to be 
voted on, then your name is put on a ballot before a group of 134 adult members who 
have no intention of allowing you to be voted in. The relinquish request is totally 
unconstitutional, and absurd, and as we all know:, the voting system is nothing but a 
popularity vote. 

The Shakopee business counsel has initiated enrollment ordinances that have 
been declared illegal by the Bureau of Indian Affairs, but the Bureau has not enforced 
their declaration. If the Bureau continues to allow the tribes to act in this illegal manner, 
then I guess tribes will continue to deny the people their Civil Ri hts. The Minnesota 
Indian Tribal Governments have got to understand that t lese ands that were purchased 

‘r’. ,. .+L- 

for specific Indian Tribes have got to remain open to Native Americans who can prove 
they are a member of that particular tribe. 

I believe in the Ancestral way of proving your right as a member of your tribe, 
and that is to go back to tribal rolls that were established in the 1800’s.. . I really don’t 
know the reasoning behind the one quarter blood quantum, I guess it was just another 
Wasicu way of weeding out the Indians. 
I sincerely hope the Mdewakanton’s can start thinking of all of their people and, not just 
a select few. The trust Responsibility of the Bureau of Indian Affairs has been severely 7 
lackinK, and the law firms that represent the tribes, ari nom more than a conspir- 
The lawyers that represent us&$ as legal counsel on one reservation, and, sit as a juds 
on another reservation, They really don’t care if ,the Mdewakanton’s come together or 
not. It’s all about MONEY. 

Lower Sioux Member 
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Shakopee Mdewaka&on enrollment problems;. 
IIA$ problems endemic to &IA - 
tions. lf any state judges were American people, have lost con- 
pcrpatmg in this kmd of 

the IIM problems still being un-’ 
raveled in federal courts. fidence in the BIA and in the 

scheme m ivlmnesota, tbev “‘tribal government” system’ 
‘. would be ctrsbarred and ca 

Enrollment problems are cur7 
rently even more intractable ,, which the BIA has established 

‘sured., ; ” ~ ” i. ’ than ihe Ihl mess, be&use’_, ,_ :, 
through a unique series of legal 

and supported tmder ‘~Indian 
self govemment.“’ .,,_. :,:. -: ., . . , .’ I By.BiU I,ayrenq?.,- ::. .: 

cThe problem of enrollment. , 

,WF bavq Pr@ted Barbara ) .: 
hasbeen plaguing us eversinie 
the BIA took co4trol of Jndian 

decisions, maneuvers; and bh& Without.&ess to federal ‘. 
ders, tribal enrollment questions 

Bu@ letter #@SS~g prOk : &~pl& hdf&&, &&.d ad : ’ are g&ray he.& h &@d 
cotirts,,~ de.al with issues like’. 

: t&dse@l@$, $ey ,a’ 

courts;‘where *e same. group,~ <I; never be resolve+ Unt.jl we . 3 hTP’Of~~!+?PF M&y*t?n 
enroBment m, fuU,b?Y!se@ 

conk-+rate4 18s on reserva+ps. 

Bu~&$s:,Jhoughtft#y.,~d m 
Ge4eration after generatioq, the 
problem&with emolhne4ts have 

creating the problems is. 41, . . 
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Sl&ikope&tdewa&mt6n Sioux’community a. 
e~ollrh&$p@bletnobleins, ,. ,.,. *., . : .I : , .; . . 

~hg#tor’snu&?::Eva~the~-~ 
j nq3ta Sioux Warof 1862, the < 
1 M&wakautoe ~i&qe@e of 
j Mi&sotahavehad$lentitypmb 
/ lems.Since 1%9ithe .’ ~ 
i..Mdewakantonco~lias 
~‘.:,also had erdlment pr$dems. 
j ,Prf?tioN~tlyr~.~y 
1 ofaletters@.ofonnerAss&ant. 

secre&yoftheInteIiorforIndian 
AlTa$sK.qkGoveriiomBarbam 
Feez+zI&ttes, aMdewa@ntonde 

somces and the U.S. J&ice Depart- 
wt., ..‘.. 

Be&use of its .kti&lou.s K 
seaichgoingbacktotheqani~ 
documentqfou.ndingtheMinnesota 
Dakotacommuni&s,indepth 
documentatiori’kd analysis, and 
historieal impodance40 the Mime. 
so~Sioux/Dakotaconimtity and 
the issues it coveF, PresdON de 
tided to niprint the letter in its en; 
tirety. ‘.,, 

, sc43mh&datedMarch6;2ooo: ., 
; The1etterwsedenrqllnent 
; and identity problems of the Min- 
1 nesotaMdewalrantopSiotiof .. 
j l?riorLake.A&ding.toMs~ 
; Buttes, neither Gqer nor anyone 
elsefromthe~tofthe 

! InkaiorortheBureauofIndian 
/ Affairs evernzspondedto~herlet- 
tex Ms. Buttes told Prem/ONth? 
shortly’afkerGovernzceivedthe 
letter,heresignedfi-omtheDepart- 
mentandwenttoworkforthqlaw 
fkniofleonard,Sketand 
Deine$gtlle@mthatrepresents 
the alpelit tlihal govemment of 

: theMdewakantonShako~ 
Sioux Community. 
‘Iheletterhasalsobeensentto 
T J.S. HOU.SJZ Committee on Re- 

“‘---‘c~‘.----- -------------- 
M.c Kevin,Gover,Assistant +cre- 
taly-IndianAffairs’ .- 
United States Department bf the In- 
terior, 0ffice of the Secret&y 
1849 C Stq$NW,MS 4140-MIB 
.Washington, DC 20240 

AmelicanAnthropologicalAssoci- 
ation C&e ofEthic, to which I am 

_ professionally bound as a,,rqeqn& 
er. As you know, the compelling 
-political situation involving the .’ 
MinnesotaMdewakantonSiouxin 
FYiorLaklikelyrepresentsthe 
most momqtous set of issuesfac- 
‘ingmodemAmekuIndiark?~In 
my April 26,1999; let& to y& I 
outlined sqme of*e fundamental 
probleqis at Prior La@ and I @t&i 
,myoverallbiaswithregardto~~. 
issues. ’ . 

‘, In the,legal, federal documeqts, 
an a@ady complex hi$ory of 
Mdewakanton Slouxpolitical 
identity grew more complicated 
with the events that occurred after 
the 1862 Minnesota Sioux War. 
The federal govemqent helped ., 
Minneiotans qikmost , 
Mdewakanton people from the ’ 
Stde in 1863. T’he exiles event& 
ally became part of a collective 
political entity known as the 
Santee Sioux Of Nebraska. The 
Mdewakanton people who re-. 
mained in Minnesota after the 
1862 War were redefined durihg 
the 1880s by a series’of ,Congres- 
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Subiedtl ‘Ihi Shakopee Mdewa- 
kanbn SiouxComknity Enroll- ‘( 
ment Problems &d the Minnesota 
Mdewakanton Sioux Identity 

IJear Mr. Govet: ,., 
I +ite to you as a professional 

anthropologist wh0 haS for decades 
observed and studied the ongoing, 
. coriupt and illegal situation in prior 
Lake, Minnesota. For your infor- 
mation, I enclosed a copv of the 
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L The Bureau and the De- 

partment violated that trust 
responsibility in 1964, 
when they issued a Prior’ 
Lake land assignment to 
the late Norman M. Crooks 

--. . 
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additionally illpmlt tlecal+~..[ul* .! 
Alti&&Secth1(cIofthqshakoFee 
conslitution “‘all aescendants.bf aileast od 
fculdl***degluMdek&2rlt&lSiiIn-~ 
dhnbloadwhocantmcetkir*“*blood / 
totbe~~akantDnsiibdianswbDre-j 
side!di;lMiionMay20,1~86”iue 
eligiilefame&k3hipprovidedtiyare 
mteldledinanothertribe.‘~’ 
nlq SMSC constitutioll lequileli lmmbers 
to comply with the leguladms goveming 
1886land%-solicimGexshuny ‘, 
tllina3nowadsinleiteratingtheimpor- 
tarlcedfconhingthelinealdescendancy 

ceatry, he wculdhave no claim to occupy 
thehnd.?hepmponedconveyanceofan 
interesttosUEhBpason[thmughalea5e] 
canncxbethebasiiforththwartingtheintent 
ofcongKssasamtajneditl’theActsof 
1888, 1889, and lSSO...Any person in pas- 
sfziicnoflandunderanassignmentorn3i- 
dentialleasewhocanmtveKifyhis~ 
hasrM3tighttocontinuedpossessic4lofthe 
propeny. ” 

! Gurshuny clearly states, 
“Thus, only descendants of 
Mdewakantons [sic] who 

/ resided in Minnesota on 
1 May 20, 1886; 
fdr I& assignments at 

1 Shakopee 
ciahuny’s memonmdum 

ceived,by &e Field Solicita, Minn&pliq 
Angust 19; 1971‘; In response. Field Solici- 
torEher T. ,Nt&hke’advised the Area Di- 
lecto+~‘P. Lightfoox to “‘pluced as 
rapid& q possible with the vaific;ition of 
eligibility of all mpersons [living on 18%. 
lads].“!’ F@r over a decade, despite rep;at- 
ed reihinders and directives, tlom washillg- 
ton, w&i IyimeqblisArea clrlcellever 
~v&,d~& ; -. .,,.:i --.I- - 
*Id.. 

1 
spo”spF%k 1 
q=yJifi.aWa.. 
Q?!gGw&~~ 

.tbe.:y~ ‘: ,’ 
u&.. s&m b a g&j& AL& 13, 

;:1986, thk Dire&r of ,he 06~ of Indian 
., Sebices in Washington~ DC, Hazel E El- 
~bertn2fkm&oinfcimati&thatSheappar- 
ently found in the Handbud Of Americm 
Indian to answehhell SMSC chl$ Susan 
Totenhagen’s’questions conceming qngoing 
SMSCenrohnt pr~blems~~~ Ms. Blbelt 
-9 : ,i j. ., es to &‘tHanaboQkof&j&& 
Ildan&-thesantee*weretheeast; 
em diyiaion bf thk.Dakijta. compdsiig the 
Mde~ton alid wahpekute. so- 
ilkothesisseton.andwah~‘6~ 
Ill lping. the sddarly acaxmt’of the Mimv+ 
sotaSiirhatshefoundintheHnndbook 
of&r&n Indi- 
ms;MiI@el 1 
-her I 
willill- to,ig-, ‘1 
-passages9 
tt&~ObJlTGthlt. 

seemob$*ly ” 
inctiwith, i 
be?.momesu’s- t / 
agenda&--. 
PktfrH-k: 
ofAmi?rican Indi- 

;cms also mentions 
.tbeuseofthew@ 

- o&.&&&)-, ! 
wcercisetheirfi- 
s@-s : 

Mdekkanton 
landandrights,thekfaiiure~force~~ 
Am Office into compliance with fedeml 

I 
I 

I 

i 
” ! 

I 

law enabled the SMSC tD continue,its ps- 
quaade. With 111 knowledge that the 
SMSC opemd on 1886 lands without the 
mandatoly pmof of eligibility to do so; fed- 
exalagentsdidnothing.Theyhadafiducia-: 
ryresponsibil@topmtectthosetmstak%s 
for Mii Mdewakanton Sioux. 

badditiontobemgpluentlywlQng~ 
discnzktibalentities,Ms.Elbeltacknowl- ’ 
edgesthattheAreaofficeknewthat*m 
PESCOttlX.lWg~tothesantee~bCOfNG 
bmska.ThencardclearlyshowsrhatRose 
(Ross)Reswu~~ber~bl 1 
the Santq Sioux Tribe of Nebraska in 1980, 
whiieshealsosen&astbeBnrolhent 
Committee Chair and the Elation Judge far 
the SMSC.” 

TkhctthatRoseRassPreawttdoes 
~didnofandcannotmeetthedefhition 
of a Mii Mdewakanton Sii Indian 
is well documented by the fede@ records. 
InaletterdatedMay 12,1982,theMinne- 
apolisAxaActingDirec@raddrtssesDthe 
Minneaplis Sicux Field Representative in- 
formation concerning Ms. Rzsaxt’s hsMy, 
of ineligibility: . 0 3 



I 

. 
- For’over a d&de, despite 

repeated reminders and di- 
rectives from Washington, 
DC, the lv$nneapolis Area 
Off ice” never rGvo\ed land 
assignments and cbntin- 
ued to sponsor the mas- 
querade at qrior Lake 

The illegitimacy of 
thesMscisoiien 
highlighted in feder- 
al conespondence 
concerning the Ross 
family’s involve- 
ment .in SMSC af- 
fairs. In her Febm- IfMs.Elberthadconsultedthefedeml 

The constitution refers to Mdewakanton 
Sioux and does not specifically &tine what 
thetribehadinmindwhenitused’thatter- 
minokigy, Although one faction has a strict 
definition which would exclude all but Min- 
nesotaMdewakantonSiotot~thehis- 
to&al definilhn is obviously different.~ 

‘wrhtencriteriafor I 
memhemhip”. lb@ 
k,ShChk3SWf~been 

able to find docu- 
mentaryPf~ 
her ancestor’s [sic] 
W~IhdillgiIlMill- ( 

lleaotain 1886aste- 
’ quimilbyAIticleII, 

SectionI(c)ofthe ‘. / 
ShakopeeMdewa- 
kanton Sioux Com- 
munity Constitution 
and Bylaws. She first 
madesni3ttemptto 

ary 16,1986 letter to Ms. Totenhagen about, 
theR+eprescoa~mbe&il3problem,Ms.’ 

legal documents concern& the Minnesota, 
Mdewakanton Sioux, she could have quick- 

Qbertm 
Yw flbls. Twenhagen] did not indicate r /, 

lydisceniedthe rrKaningof’tbattennmoI*~ 
gy.” The political relationship between the 

how she acquired membership in your com- United States and the Mdewakanton Sioux 
munity.Ifsheisnamedonthe1969census’, &anwhenthetwosovemignnations 
roll, there is no requirement in your con&u- ! signed a legal treaty. Today, after a centtay 
tionthatshepossess 18861889Sioux .: 
blood If she was adopted into membership;, 

offedelalagents,+chasMs.Elheltcom- 

by the general council and her adoption was 
minghng shoddy schoktdy definitions with 

avved by the Secretary, she is a lawful 
fedetalpolicyandpmceduresandcongIe+ 

communit+ member? 
,: sional mat&es, one can understandably _. 

Ms. Elbert anmtly questioned Ms; preS- 
.) seemconfusedaboutthepoliticalidentityof 

. the Ivlinmota Mdewakantoa Sioux. 
cott’s entidernent to SMSC membership, ::- Ms.Elbettcontinuedinherconfusion 
but she incorrectly stated the rules that gov--’ 

ernedthesituation.Asamatteroffederal : j, 
about the identity of the h&neso& Mdewa- 

establkb this fact in connecdon with trying 
to establish eligibiity for a land assignment 
atShakopeebeforetheso-caUed1886ktnds 
wemtakenintotrustbytheUnitedStatesfor. 
the tazoqnmunitypu 

If,astlXAreaDimctorstatesinhisl982 
I 

law, anyone living on 1886 kands in 1%9‘ 
kanton with another reference from,* 

mustbeabletoprove~inealclescendancy ; I’ 
Ha&wok ofAmer&m Indians: 

AccordingtotbeHar@ookofAme;ican 
fiomaMdewakantonancestorlivingin “. Indians, the Mdewakantons [sic] were one 
lvimmaa on May 20.1886. As a matter of 
faffindividualslistedonthe1969census 

of the~subuibes composing the Santee divi-, 

rolLwere unqualified to live on 1886 lands ( 
sionoftheDakota,theotherthmebeingthe 
Sisseton, Wahpeton and Wahpekute. z4 

letter,Ms.Pmscottsocl&ycannotmeet 
the SMSC membership requirements, how 
couldshequalifyin198Otoserveasthe 
sMscEnmllmentcommiaeechairoras 

.theSMSCElectionJudge?Becauseshewas 
inellgible.~beanenmlledmemberofthe 
sMsc an4 anywaj(wq3 enrolled ill culot+r 
tli~shehadnolighttopi+ticipateinthe / 
SMSC governing ,affairs; even.3 the SMSC 
werealegitimamgovernnkmL ‘.-- j 

lbeDepamnmtandtheBureaucsnnot. 
/, tionthe1889censusoftheMii I ofherhlondbook, * 

Mdewakanton Sioux, and even if the “gen-. During the “q&nzak of 1862” some of 
view Ms. Efmcottt’s deciiions on behalf o[: emlcouncil”hadvotedtoadoptRosepreSr 
tks~~V&d.huingh&“%XRl~;.; I; -coa,th;lrm&ould&mmt&scnr& 

tbeM&wakantongmupstookanactive. 
partandafterthelrdefe+ubyrhe’Uni@d 

andallbutnvoofthoseindividualscould ;, 
not meet the membership requirements as 

lhisparaphrasefmmtHcz&ookonly 
slightly differs from the one Ms. Elbert of- 

-&-&i&T &; ,,&&&&&-&~&fd fered Ms. Tmnbagen the year befotez-te---:., 
voted to adopt The SMSC constitution re- ~ c 
qu& members m pve ~/4 Mdewakanton i 

h’h(=J c()&$jQ &.) ‘schoiarly” defini-, 
tion of the Mdewakanton Sioux likely 

Siouxbloodthatcanbetncedtoan~ces- seemed a convenient sub$tute for having to 
’ examinethelegaldocumentsthatcoukl 
1 

1886 lands nor the SMSC constitution men- / 
have truthfully chitied terms for Ms. El- 
bwt She continued with another Ra@‘Pe : 

ElectiollJu&s”thesecretaryapprdvedaa ; nizdinlightofthebogusSMSCgove.rn- states,theyanclthewinnebagowerere ’ 
~enttotheSMSCopnstitutOtLThe .I, ment movedtotheCmwCreekReserv&onand 
facttbatMs.Bmscoaoversawalzcationof 
thispKlcesstaintstheentileoutcome.’?he 

April 1,1987; I$. Elbert, who was by 
then Deputy to the Assistant Secretary-Indi- 

thentheMdewakantonandWahpekute, 
weretmnsfenedtotheSanteeReservabon 

US Dep&nent of Jusrice should and must an Affairs, Tribal Services, wrote to the Min- in Nebraska’J I 
carefully amsider the Bureau’s and the Inte- llapoiisAreaDi- Ms.Elberthadaccesstoafarmotepre- 
riorDepamnent’srolesincmatingthebogus @se explanation of Mdewakanton warfate 
SMSC’tribal govmnr on Minnesota 

lvctorregarding 
‘tsW andtheconsequencesofthatwatfarethan-” 

Mdewakantonland.Ms.prescoticanshow Mdewakanton en- sbzmuldexpeu~ 
noMdewakantonblood~andneither tollmen~” She in- .togainhnathe~. 
canhersiblingsEdithRossCmoksand ‘. 
LmnyAxelRoss, whowerebIXhlistedon 

diititbatshe H-of 
was confused American hii- 

the 1969 SMSC census roll .3nd voter lid ’ 
IheRossfamilycannottracetheirdescen- 

about the identity ans. Federal le- 
of the Mdewakan- 

damy from a Mdewakanton Sioux who ton Sioux. In her LZB 
lived in Minmota on May 20.1886, yet the political his- 
they have held1886 land assignments and 

regrettabledisdsin 
, for the legal, politi- ’ toryoftheDa- 

have fully paticip- cal history of the k-speaking 
~edinsMscaffairs Mdewalcanton, Siouxtribes 
since 1%9-even 
holding elected of- 

Ms. Elbert again illustrated her preference bothbeforeand 
for the historical thumbnail sketches when ~CdtertheMinne- 

fice.~’ shewrote, sota Sioux wsr 
in1862.ne ’ 



.Dakota Sioux 
consisted of four distinct tribes: 1) the Scholars have routinely ig- 
Mdauakantonwan. 2) the Wahpetonwan, 3) 
the Sisitonwan, and 4) the I@ahpekutew~ nored the obvious histori- 
and these tribes individually signed seveml 
eeatieswiththeUnitedStatesbehveen 1815 

cal and political distinction 
and 1858. Each treaty recognized the indi- between the Mdewakanton 
victual and distinct Political ~‘~~ Of Sioux and, the Santee 
the four (4) Dakota Sioux tnbes who en- 

intelrstsoftheMdewalAnto&nor&dthe 
Mdewakantonpurportto~Santee 

s&oli&piilthefirstparagraphwhich Medawah-kanton, 

intelests. 
tells of “French explorers Pierre Esprit 

Scholan have routihely ignored the obvi- 
j~R&issonandM&rdChouar&Sieurdes 

( ‘W~Wah- 

( i *~Si=-ng Bands or T&es of 
OUShiStOliCaltUldpliticaldistinctionbe-~ 

Groseilliers” rrkting “chiefs and braves of 

bveen the Mdewalcantqn sioux $dd$$ 
the Santee Sioux” in the early spring of Sioux; the.‘Omahas, i 

teeSioux.?heNj2~ 
1660.?8 ‘Ihe two, French explorers at that 

~ma&sapivotalchange~,Siihistory.Its 
mee&geaclihadtwonames.M6dard 

Ioways, Ottoes and j 

chouart - _._.. -_~_ . ..- - 
The Pr@amadon cle&y identities the 

parties negodating the at& wh$h was. 
signed July 15; 1830. and 6 Santee Sioux 

i Tribe was absent. However, this treaty aGo 
inclti, sp&6c,pmvisions nrga&@e 
Yankton Siw and the @tee +r+.n &ti- 
cleIltoftbat183Qheatyrecognizesland 
IXS&XS by ‘?he Medawab-Kanton, Wah- 
pacoota;~Wahpeh and iiiBands of 
the Sioux” a;nb.elsew& in the’ treaty,’ ‘. 
joiitly gives the t‘Yancton.[sic] and Santie 

’ czwe~palticlllar~identitiesortheir 
was tiLdnown as sieur de Radisson.B 

~ Meyer blends Radisson’s two names to get 
[sic] Bandy’ consid&$ion. Ar$cle m, of b”f 

interrelationships.Illthe18009,theuni~. 
183Obratyshows, 

state3 govemment amidered wrn individ: 
Pierre Esprit Radisson. He also blends ele- The Yanckton [sic] and Sake [sic] ” 

lull, sovereign nations ““? sigried treatia 
mentsofthechmniclepmvidedbythe “‘Bands of the Sioux’not bebg fully repro- 

witheachtitii. “. “,I 
French explorers. GmseilGa recorded hav- 

“’ ingmetqoyongmofy~~~of~ 
j- sented$t is agFeed that if@ey sh@ sigirthis 

TheHandbohfAmericanIndians 
: ~Tkaty,they,shallbecolisideredaspalties 

(1975, c.1907), up?n which Ms. E9belt fre- 
~fe”~ormapIaceinMimesddkd : the&o,andboundbyallitssti@ati6ns. 

quently re&s, characterizes ther@ew*. 
Knife Lakt~.~ Meyer’s im@native narration Meyer actiwledges @at “the ‘signers of 

tonasuninQe&gl :. .‘,;’ ‘:’ 
of the I;rench explorers’ ytiug asks the i the treaty included twenty-Six Mdewakan-’ 

: : reader to believe that they recoded the qs- 
llEWi+SCameiINOl&~~~i &f,~ofaS~~Si&~~~l~. 

i tons [sic], nine WahpekNes [sic], pnd two 
siisetons~sic~ and that %o wahpetons .’ 

tiOll With thii @ii [the Mdewakanton] than 1 

withanyotheroftheDakotagr6up,butthe 
Is& (.s’t-) m ‘Knife we” h & j [sic] sile4’, 33 Weakening Fey&s asSer- 

history---which..@ notofgeneral interest ex- 
Sioux language. / 

Inrhe183Os,Cong&sreco&intwo/ 
tioq the lreaty ‘id&ties &uzun~+ as ha+ 

cept~~f~~~trelates~~~~of t (2)~~,agroup&&&S~SiCnp. 
ingsignedthe lK3Otnza&Hisnamea@ 

1862inwhichssmedthem~~mactivei ~~J”ly15,183()a&&o&,&~5, 
pealsunderthei%i?hpe~onthattrea- 

&-ischienythatofbdiffemtbands ‘lgj(jtreab;es,&U~~&m&&&j) 
ty,butA4azamMiiso&nvisewid@yre- 

.&&jt of h @g)& as a &)~,26 ‘., ‘. garded as.@ w&r&war’&ief. Accolding 

By aud&tadvely suggesting that 
; theSan&asauenti~sepamtefmmtheDa-. tothetreaty,rh&SanteeSiouxtierenoteven 

Mdew-ton historyis incomequential, 
/ kota-speaking Mdewakantob SissetoG 
I 

present p neg*..ticle X vf+e eeaty 
‘!’ 

~~=?mmj~tify~author’sfre- 
wt3llgg& and wilhp&ute:‘Ihe santee states,.,: ’ 

quent Use Of phrases SUCh k “appears t0 be* i 
,C$i~T&-~&~&lgu)s&&~ The Omaha. hay& and’ottoes, for 

is possible that, is, probable bk and is aP 1 
cl&y distinguishes &j&from &. $r& thenlselves,andinbehalfoftheYancton 

ptxeql~inhjserstv3hileflaweddiscussion 
Sioux ‘NIX of Nea.w&h only came [sic] ad Santie [sic] Bands of Z&x, hav: 

m he histny d identity Of * M&a- ! 
into existence thiqy years afrer the tizatks 
wem signed. h it,q entirety, & JU$J 15, 

ing earnestly reqwsted that they Itlightpe 

kantoriSi&.n&.mchosetomlyon / 183o,eeatyproclamation&. 
pelmittedtomakesomepmvisionf$&eir 

this sort of ;scholaIshi$’ to make critical de- 
half-M... 

Mdewakarr j Articlesofatreaty ’ llleYanktonaodsanteeagleedtothe 

ton righti a$ heritage.. She had available 
made ind conclllde& July 15tnzatytb~e~later.on9ctuber 

everyfederaldocume.nttoensurethatthe’ 
byWilliamQark j 13.1830. Since no h&rical records ckui@ 

Department~dcarry&i&.fiduciary~- $?$Lzi j 
the ide&ty of this Sar@r’tribe and no hadi- 

sponsibilities and she rejected them faa 
tional MrnltiV~ offer an explanation for an 

convenient thumbnail sketclias the basis for 
Willoughby Morgan; / eighth political divisi& of the Sioux nadoI& 

her~tandingofthesituati&iatRior 
CoLOftheUnited itremainsun&arastOexactlywhothesoV- 

Lake.’ 
States 1% Regt. In- ereigndocumentedonthe 183Oeeatyasthe 

Fedual agents have u&d &her scholarly 
fancy, Commission- ; santeeIEpFsentedIncomparingtheMmes 

narrative to expand their knowledge of the 
ersonbehalfofthe ) oftbesignersonthatkeatywithnameson 

Minneaa Mdewakar$tor~ One is t@ prom- 
unitedsratesonthi other federal records, it seems likely, even 

isiigly tided History of the Santee ?$oux 
oneparLandtheun-~ p&able. that the -, 

(1967). by Minnesota h&orian Rby W. 
dersignedDeputa- hmkmnai Sioux ’ 

Meyer. He begins his narrative with a stock 
tions of the confed- repxcsentedthe 

explanation of his title characters. This ex- 
emtedTribesofthe santeeatthattllz3ty 

0 
5 

planation provides an ,aatnple of sloppy 
Sacs and Foxes; the council. 

. 



At the same time, there re- 
mained a small group of 
Dakota-speaking people 

, 

who .had escaped exile, 
.l 

hi$?g i,n their Minnesota 
homel.ands. Mostly 
Mdewakanton; these 
people. had out@tted the 
Founty hunters,.who re-, 
ceived $200 from the state 
of Minnesota for each 
Sioux scalp they presented . . 

Negotiated six 
mymlater,a : 
secondaeatywith’ 
the%nktonand 
thebsanteemake-s 
llbref~tothe 
Mdewakantonor~ 
tlleotherthree~~ 
triba.Datedocto- 
kr15.1836,this. 
wcessionmty 
,Jl-lendonsonlytht” 
Yanktonandsan- 
t&.TheDZCXXdSill-’ 
dicatetljatthe,, ‘, ; : ?: 
Mdewakanton and othen entered into sepa- 
ratekXiestocedethesamclandon.Sep, 
tember 10 and November 3O; 1836. While 
the sovgnzign identified as the Santee re- 
mainsvagl&forthepurposesbf~g 
the !83O and 1836 eatiea. the federal gov- 
ersunent clearly ,JW&Z~ this group dkd 
theSanteeas~sov~gnentity,distillcdy ,~. 
sepamte from the Mdewakankm. 

InhisAugkit4,1~(41;lettexto~&tary 
of WarJoh@e& treaty co- 
JamesDuaneDotyw&sqardin~the%r- 
ticlesdfaTreaty,made”be[weentheUnited 
.stam add ‘the sg$+=hP.,&$pm and . 
Wofpakaota Bands qf.!k Dakota (Sioliur) 
nationtJf~~J)@jfDorL.&&!&’ “’ 
l%enatiimisd&idedintofi~etzimdswhich 1 
occupy’distinctpc&nsofthkttxli~,as 
muchsoasrhough’tkywereindependent 
tli~.~namesare~waukanto, 
wofpakooto, wofpatq seeseeahto & 
EyanlQo[IhmrkonwmrorY~].Ido+ 
Gndthatthebandse~eimeetingeneFal 
councilaaanati~thoughtheyareregard- 
daSOlXMti&indltbCWarSWhiChiUE. 

prosecutedwitfithem.?: 

Doty includE!8 the &kotaqxaking I..- 
tonwaninhisdescriptionoftheDakota 
Sioux and furttaercontixes the issues with 
hisuseofthewoId’bands”todesclibethe 
politicalunitsoftheSiouxnati~yethede 
SQiheSthWllIlitSaSdiStillCtl~separate.HiS 
kttexincludednomentionofaktee 
group* 

Following the 1862 war, the Mdewakao- 
ton political position altered as a result of the 

fedexal gov~nt’s abrogation of all trea-, 
ties previously sigiied with the Minnesota 
Sioux. Minnesotans dkmanded an Indian- 
tkestate~withIhehelpoftheUnited 
States Army, they exiled the Dakota people 
who had survived the war’s aftemmth. Most 

of the exiles were eventually 
sent to Nebraska, where they 
iJecimelmownasthesantee 
Sioux. At this time, both 
s&olals and -be- 
gin to routinely misapply the 
word ‘Santee” in their refer- 
encrstotheMinnesota 
Sioux people. By .1868, the 
Santee Sioux of Nebraska 
hadsignedatreatywiththe 
united states. In doing so, 
4heyhadestabushed~ ’ 

political identity as the Santee Sioux Tribe. 
Whileanunknownnumber~fSanteeSioux 
clearly held biological ties to the MinxKua 
Mdewakanton, equally jlmportant is &at fact 
that an unknot ymber of Santee Were bi- 
ologically unconnected to the Mdewakan- 
ton. ‘Ihe Same Sioux Tiibe of Nebmska 
also clearly differed fmn the Santee Sioux 
whqhadsignedtl-eatkwilhtheunited: 
Statc~inthe 183Os.Coalekingwithother 
tribes and collectively s&king as a siigle 
political unit no federal census clarities the 
former tribal afIXation of the remnants from 
seveml formqly sovereign political entities+ 
which reconstituted as the Santee Siti 
Tribe of Nebraska 

Atthe-sametime,the~nxiakdasmaU 
group of Dakota-speaking people who had 
escqxxlexile,@lingintheirMihmota 
homelapds. .Mostl$ Mdewakanton, these 
people bad outwitted the bounty hunters, 
who rece’ived $200 from the state of Minne- 
sota for ti Sioux tip they presented. 
The Mdewakanton refugees survived by 
staying out of sight fmm the Fn-Indian 
rvlimwm, co- makesha shel- 

tersalongthe 
l.xe&banks,and 
eating whateve.r 
theycouldfkl 
‘I&Mdewalcan- 
tonsignedno 
eeatieswiththe 
united states af- 
terthe 1862war. 
ASfXaStilt- 
larionship with 
the fedelal gov- 
emment was 
concemed,hY 
were totally with- 
out political iden- 
tit)CIllthfZearly 
188Os, the. pies- 
enozoftheRfu- 
.gee.s became ap 
parent to non- 
IndianIainnee 
tansarK&in 

1884, Con& formally recognized them 
as the Minnesota Mdewakanton Sioux. Af- 
ter a pexiod of twenty-two years, the 
Mdewakanton who had remained in Minne- 
sota clearly difkred kom the Santee Sioux 

of Nebraska The Santee had received gov- 
emment rations, lived on reservation land, 
and signed additional treatises with the Unit- 
ed states. 

AcensusdatedJune30;1886,givesthe 
names, dationship6, sex; and ages of the 
Santee Sioux. Clearly delineadng the politi- 
caldistinctionbetweeotheSanteea@$le 
Mdewakantck, that same year, anothercen- 
sus dated May 20,1886, designates the in- 
dividuals listed as the fkll-blood MirqsoQ 
Mdewakankni Sioux. A second M&wakan- 
toncensuswascompletedin1889andin- 
eludes the Mdewakanton who had retuned 
to~aswellasanyhalfbloods 
whohadbeenlefiofftbe 1886census.Nev- 
ellheles$.dle coronal Acts in 1888, i 
1889. and 1890 stipulate that appropiations 
wexetobenefitthoseMdewakantonsioux 

! whoresidedin-onMay20;1886. . 
ti 1886. m 

Ye~Indianagentswhobsetkk0pini& 
j on -less qholarly naktives in$ead Of 
: the’fedemlkgal dccknenrs have helped de- 
i stroythis community of peop’c, who sllf- 
1 fenxlbeyondhunun~to ” 
’ maintainthciiidentityasMdavakanrort 

Sioux. F+eral agents have convinced them- 
selvesthattheh$-lewakantonandtheSantee~ 
a~.oneandrhesame@ple.Tobolstertheir . . 

j ;~~*“~pY~ 

bns of Sioux politi&I identity de-pend upon 
whetherscholarlyrenderingsalegal~. 
political dpcuments havg infomled tlje llar- 
mive. For example, the scholadi Handbook 
ofAmerican hrdiam prom inacclaate 
conflicting infomxition on the identity of fhe 
Santee.Varyingthespelli$fromI&ito 
IsanyatitoSanteqtheIf-usessan- 
teeasaglosstoprovidepatentlyfalseinf~-. 

_ .._’ nl&onabouth 
Mdewakanton and 
otherD+Jta : 
tribes’ - ‘.’ 

I ,“Ihe 
hiksfoniiingthis 
grouppinedun- 
dqthecollective ,. 
name~Say4in: 
~f~;y$uy$ 
&St&$&e-,’ 
dllchi~Wis, 

, July1$, 18u); St 
Louis,Mo,Q- 

‘ber13.1830; : 
Bellevue, Neb, 
Oct. .15,1836; 
Washingq D. 
C., Feb. 19, 1867; i 

Fort Izaamie, Wyo., Apr. 29,1868?6 
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. Purportedly toward moving 
- into compliance with, the 

IGRA, in KjFO, th!, SMSC 
h.ired gene$ogist Johri 
Schade to trace family his- .’ 
tories and calculate 

I ‘;’ Genealogical rules work well for creat- 
I *ing a family coat-of-arms for clients to 

Mdewakanton blood quan- / 
hang on a wall in the family room. Using 
the.% I&S to decide issues crucial to tribal 

turn for individuals to be in: ’ ~Q@Y~ legi- ~ve=igfity and con- 
uressionallv monitored land assignments or 

eluded on a “tribal” roll ,and proceeds d&ibutions is disasw~s. Sueh is 
the reason for the Denartment and the Bu- 

: proceeds gistribution list 
-? Asp~~i~d~~tfaeJ~l~ 15,18306’ 
treaty clearly delmeates the dismY.ztions be- 
tweet and among the Mdewakanton, Sisi- *: 
tqriwaa Wahpetonwan Wahpekutewan, 
andtheSantee-nibesofSioux.~Infac4as ,; 
pl-&owlystatedhere,that~lnore j 
closely. links the San@ with the kimkton$ 
rathcrthanwiththefcnlrtriiofDa+ta- 
.spe&ngpeople. 

; “he SMSC lineage and blocdcluantum ! 
detaminations must be based upon ‘the ac- j 
cirratehistoryofdealingsbetweenthe i 
united states government am&the Minne- 
soti Mdewakanton Sioux. The 1988 Indian 
Gaming &@atory Act (IGR.4) created ad 
additional mson for documenting the po- 
litical legitimacy of the SMSC member- : 
ship.,The IGRArequires gaming tribes,’ 
suchas the SMSC, to have an approved 
prowxls disttibution list that coincides 
withthetrihalmembershipmIl.Momthan ! 
eleven years later, the majority of SMSC 
%emberP still have no reliabie~d&men- 
tat&n t6 prove &eii’lin&e as reqh by 
the SMSC t-xmstitution. Even though the 
IGRA also requires a valid membership roll 
with, a corresponding pmceeds disnihution 
listtobeappmvedbytheSecretaryofthe\ 
.I.nm@, federal agents refuse to fulfill their 
responsibiUties m’enforce the law. 

Fwpomily toward moving~inib compli- 
ance with the IGRA, in 1990, the ,SMSC 
hiredgenealog&JohnSchadetotmce’ 
family histories and calculate Mdewakan- 
ton blood quantum for individuals to ‘be in- 
cluded on a %ibaY roll and proceeds dis- 
tribution list. In 1991, Mitchell Bush BIA 
En@ment Section, veriikd.Schadek’find- 
ings:The federal courts have since used the 
Bush and Schade determinations in efforts 
to detemhe SMSC voter.eligibiIity, While 

., t&se documents provide usehil tools and a 
t$ter idea about blood quanta than the 
SMSC has had either before or since 1991, 
the data also contain numerous flawed as-. 
sumptions and absolute inaccuracies. Even 
with ,the assumptions and other inaccurate 
det$s that would otherwise prove qualiti- 
cations for some of the SMSC “members,” 
the Bush-Schade findings show that more 
than 75% of the purported SMSC mem- 
bership could not meet the constitutional 
requirements for claiming that status in 
1991. This fact has enormous consequenc- 
es because genealogical rules arc far less 
stringent than federal rules for determining 
blood quantum and family lineage. 

Minnesota Mdewakanton Sioux blood. 
Margaret Cecelia Campbell’s paternal 
grandfather Hypolite Campbell possessed 

no Mdewakanton Sioux blood. His name 
appears on no Mdewakanton census rolls, 
nor on any other census of Dakota-speak; 
ing people. 

* Des&e the.complete lack of docu- 

’ reau to have a well-defined set of rules for 
determining blood quantum,, The Bureau 
has irresponsibly used genealogical docu- 
ments collected and generated by a private 
contractor, who himself was hired bytbe 
illegal, tiaudulent, ‘and conupt SMSC 
“tribaF government. In detail, fedeml rules 
outline the policy and procedures for mak- 
ing blood quantum demrminanons. By ne-, 
glecting those rules governing their respon- 
sibilities for protecting Minnesota Mdewa- 
kanton rights, federal agents have spon- , 
sored a coup-at Prior Lake. 

To show how the Bush and Schade de- 

mentation, Schade found Hypolite to pos- 
sess 5/4 degree Mdkwakanton Sioux blood. 

. Bush found Hypolite to possess ?4 
Mdewakanton Sioux blood In the absence 
of documentation, Bush reasons that Hy- 
polite Campbell is .the brother of Antoine 
Joseph Campbell and Bush reckons that . _^^_I 

terminations distort the historical and polit- 
ical realities of the Minnesota Mdewakan- 
ton Sioux, the following analysis examines 

..- __. - T.. - 
tie Leonad Lewis Presdott genealogical 
fmdings. Crooks and Ross family members 
primarily comprise the SMSC. Former 
SMSC Chair-Leonard Lewis Prescott and 
cutrent SMSC Chair Stanley Richard 
Crooks are closelyrelated because their 
mothers,‘Rose and Edith Rossare sisters. 
Therefore, they sham the Ross lineage. In 
part, the fmdings discussed below were 
submitted, along with determinations liom 
an opposing genealogist, in connection 
with the blood quantum determinations for 
ten (10) Crooks family members, who 
claim membership in the SMSC (Docket 
No. D95-182). The Oflice of Hearings and ’ 
Appeals forwarded these determimmons to / 
theAssistant Secretary -Indian Aikirs for ) 
a final decision, At this time, that decision 
is pending.. ” J 

A p-y duly.enroUed voting 1 
member of the SMSC, Leonard is a son of 
Rose Blossom R,oss Rmscott and Herbert 
F%escoi Schade found Prescott’s paternal 
grandfather David Prescott to possess % 
Mdewakanton Sioux. blood: Smce the 

records are consistent and even though 
David Prescott does not trace tiom the 
May 20, 1886 census, he can be traced to 
the 1889 Minnesota Mdewakanton Sioux 
census. Therefore, we can legally assume 
that,he $ssessed 34 Minnesota Mdewa- 
kanton Sioux blood. David Prescott mar- 
ried Margaret Cecelia Campbell. 

. Shade provides no solid reason for 
why he found Mru;gamt Campbell to pas- 
sess 7/16 Mdewakanmn Sioux blood. 

. Margsret Campbell descends from 
Hypolite Campbell on her father’s side and 
from Gabriel Renville on her mother’s. 

As detailed in the following analysis, 
.Margaret Cecelia Campbell possessed no 

Antoine’s name ,a- on the: 181(6 --_. - 2 
‘&e Census. Since hc considers Antoine Jo- 
seph Campbell’s “other Indian blood” to be 
Mdewakanton, Bush therefore attributes ‘/i 
degree Mdewskanton Sioux blood tohis 
brother HypoiiteBush neglects to mention 
the origin of Antoine’s “‘other Indian bload’ 
or where he found Mdewakanton blood in 
this lineage. In fact. no tribal affiiliation ap- 
pears, but Antoine himself is mentioned in 
the l@qical,~ids simply as a “l/2 bteed --. ..--..- 
interpreter.” Based upon the records 
‘Shade and Bush themselves used, Hype 
lite Campbell possessed no Mdewakanton 
blood The mystery lies in &y Scbade and 
Bush would determine him to possess % 
and H Mdewakanton Sioux blood. ‘. 

Based upon the information. contained 
inthemzodsthe I 
gqledogists used, ’ : 
Hypolite Campbell 
was l/4 Wahpeton ! 
and, r/4 Menominee. 
Hewasthesonof ! 
Antoinescott i 
Campbell and Mar- 
garet Menager. Nei- 
ther AntoineScott 1 
Campbell nor Mar- 
garet Menager pos- 

I 
i 

sessedMdewakan- i 
ton Sioux blood. ,I 

. . .’ Again, de- 
spite the complete. 
lack of documenta- 
tiol-& schade found 
Antoine sqott 
campbellbpossess 
4i degree Mdewa- 
kanton Sioux blood 
and Bush deter- 
mined Antoine 
Scott Campbell to 
possess Y, wahpe- 
ton. 
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share the same ,maternal 
lineage, heither can claim 
1 Mdewakanton Sioux blood 
from his mother., If Norman 
Melvin Crooks is Stanley’s,. 

. 
If assumptions must prevail, the more I 

Since Leonard and Stanley ’ likely assumptions woluld be that Hypolite 
Additionally supporting the fact that he 

possessednoM*wagamonSioux NOOQ 
: Campbell was ?4 Wahpeton and % Me- Gabriel Renville was the half-brother of 
j nominee; that yugatewin was 414 Sisseton- Susan Frenier Brown, daughter of Nan&e 
i Wahpeton; and that Benjamin John Camp Fmnier and Wmona Crawfotd. Susan Fre- 
i bell was 5/8 S&ton-Wahpeton and 118 niex Brown is widely documented as hav- . 
I Menominee The glaring aspect of the mg saved her own life and the lives of 

scwm~~ &~~om is the fact some, non-hrdians by using the Dakota lath- 
that Margaret Campbell can document no guage to identify herself as a Sissewn 
Minnesota Mdewakanton blood in her pa- woinan when hostile Sioux started to at- . 
temal lineage. EICK them during the 1862 war,‘” 

’ .fathnr Stanlnu eaq claim :.’ ‘: The precedbg discussion examined Le- Gabriel Renville’s third wife !3ophia 

~0 Mdew&anton blood 
I 
/ onardLewis Rescon’!j~temal g”5”1’ 

Witecawin was a full blood Sisseton-Wah- 
mother Margaret Ceceha Campbell s de‘ pcton. Theii daughter, Lydia Renville was ’ 

km h---ntemal glandfather from his father. Therefore, ,, rmyEVGg;; the mother of, Margaret Cecelia Campbell. 
Lydia RenviUe possessed no Minnesota 

Stanley has no 
lie foUowing discus- 

sion examines her de sridancy from her Mdewakanton Sioux blood. 
matemal &ad&her Gabriel Renville. 
.Gabriel RenviUe was the son of Victor 
Renville, who was the brother of Joseph 
Renville, Sr. Gabriel Renville possessed l/ 
8 degree Mdewakanton Sioux blood. 

- In 1838, French explorer Joseph N. 
Nicollet recorded Victor Renville as the 
younger brother of Joseph Renville, Sr., 
whowasthesonofFmnchCanad@nJo- 
seph Renville..Accordmg to Nicollet, Jo- 

- Despitethefactthat~., . 1 Mdewakanton blood. While 
Leonard has some Minne- 

; sota Mdewakanton blood 
; from his father ,and can 
/trace his lineal ’ 

; / descendancy- from May 20; 
$886,, he still cannot constj- 
tutionafly qualify as a vot- 
!ing member of the SMSC 

a Contradicts- 
ing himself .with re 

,gdt@Margaret 
! Menager; Schade 
j~founq.k@.posseSs 
; ‘h degree’Mqomi- 
: neebloodintheL& - 
! onaKlLiwis~- -, 

cott lineage.‘tihere (in his genealogy of 
Melvin D. Campbell) Schade states, “Mar- 
gueliteis?4MenotiIndian,hlltshe 
was enrolled at Santee’ Nebraska and we 
wiUitseh&bloodasMdewal&mn”~ 

Hypolite Campbell manied I&&win, 
who a@ possewd no Mdewalcanton 
Sioux blood, tigu&wi~~ was 4/4 Sisseton 
Sioux. ‘. .t. 

s ‘-Althoughaheappeamonno 1886 
cens~,hothSchr&andBushmakethe 
assumption that liqMhy@ posses& 4f4 
degree Mdewakanton Smux bl+Bush 
admitsthatheha$norecordofherspecific 
typeofSiouxb1oot-l. ,. 

\ . In the &celia .Campbell Stay narra- 
tive (Through Dakbti f@es, 1988); fi- 
gcrewinisid@fiedasacousinoft+,Sis- 
s&on leader Standing’Bui’falo and the wife, 
of Stay’s Uncle Hypolite CampbeUn 

H,ypolite and kkg- had a son, Ben- 
jamin John Campbell, who was Margaret 
Cecelia Campbell’s father. Benjamin John 

/ Campbell possessed no Mdewakanton 
Sioux blood. 

* AJthollghBeniamin 
0nalltheStp 

susrollsfrom1886~ 
rkcognizeshimaspossessing5/8degree 
Mdewakanton Sioux blood. Bush found 
him to possess 34 degree Mdewakanton 
blood. only by making unsubstantiated as- 
sumptions could Schade or Bush deter- . 

j mine&at Benjamin John Campbell pos- 
scssed any Mdewakanton blood. 

seph Renville married a “‘metis of the 
Mdewakantonwans” in WE By this 

f-we know thathseph Renville, Sr. and his 
younger brother Victor Renville were ‘/ 
M&wakanton. r, victor RenviUe married 
Wmona Crawford who was !4 Sisseton. 
Their son Gabriel Renville was 118 
MdewakantonSioux. 

. Nevertheless, according to Bush 
and Schade, 
GabrieUe Ren- 

.~ 
; .BushandSchadefoundhertopossess1/ 
i degree Mdewakanton and # Sisseton- 
j Wahpeton. While the geneaJogical evi- 
/ dence shows that Lydia Renville was 1116 
i Mdewakanton and 518 Sisaeton-Wahpeton, 
I she is identified on the 1886 Sisseton-Wah- 

petoncensusand~ 
-sota. Hq nam appears 

; on no Mdewa@mon census. 
Lydia Renvrile obviously considered 

herself Sisseton-Wahpeton. She manied 
Benjamin John Campbell. Neither Lydia 
,nor Benjamin John Campbell can be docu- 
mented as possessing any degree ofMin- 
nesota Mdewakanton Sioux blood. Togeth- 
er, they had Leonald Lewis Prescott’s pa- 
temalgrandm~Margaretoecelia ;. 
Campbell. j,; ,,_.r. 

‘8 : . Altfioughthegenealogiaevidence’ : . . 
vi& was ‘?h -wsMargsiretceceliaupossess-, 

! Mdewakanton ing l/32 degreeM~dewakanmn~Si&x 
&oux.“‘Jheir ob- 1 ‘blood, Q&k&ted on the 1886 
viously flawed 

’ &ter&&on =dgspossessingany- 
ignores the fact ~ldtnt&rSio~blood. : 
that&same .(,!‘. Malgaqis 5/8 s&ton-wahpetoq 

l/16 i4m~‘and de&e the fact .&at 
“ljer mile appears on the sisseton-wahpe; 
ton Rolls from. 1886 through 1907, she-is 

: ‘~~I32’MdewakailtonSchadefoundheras 
pcissd@ 7/1~Mde~akan& !A .si. 

&Upeton trea- ton+ld j/l6 &ie&&&Btlshshows her, . . 
eswlththe’ : ai H M&walkni&anil r&Siss@n-Wah- ’ 

. +j$ ‘.;;-;‘~; ,~:ypt@~:+‘:: y:,; : ; . : 
. 

. A-isb David.&sqtt (3/4 Mdewakariton) and , 
thosetreaties,’ ‘. I&rgaret Cam&d ill32 .M&vakant&) 

arethepakntsofHerbertFkscot$thefa- 
ther of Leoilard Leyis F$escm. shade 
fe e+ck3e *PY=+ 19~2 

Mdewakana l/8 Sitot+Wahpeton, 
was l/8 Mdewa- *and l/32 Menominee. Bush found him to 
kanton Sioux, possess 5/8 Mdewakptorb l/8 Sisseton- 
but’he obviously .W&eton.,.and l/32 Mermminee..Howev- 

’ identified politi- ) er,bas&onacriticaJassessmentofthe 
tally, cultumUy, documents used by ~Schadeand Bush, Her- 
and socially with .ben F’reswa possesses 25/64.Mdewakan 
the Sisseton-. ’ ton, 5/l 6 Sisseton-Wabpeton, and l/32 

Menominee. Herbert Rr=tt married Wahpeton Sioux. 
He 
be identified Z 

Rose Blossom Ross. 

. _ 

@use his name dg:s not anoear on the 
M.av 20.1886 c e :u. n 
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. 
Leonaid Lewis .l3Tscoa pl%sesm 2.5J The Pmcott adminishalion hired 

128 Mdewakanton, (including the l/32 de- Schade to document lineal descent for 
gm that genealogical evidence shows 
from hisgrandmother Margaret), Sf32 Sk 

SMSC members. S&de’s findings are 

seton-Wahpeton, and l/64 Menominee 
based on the assumption th* like in the 

from his patemal lineage, The following 
Yugarewin case, all unverifiable Indian 

analysis examines his maternal lineage. 
’ blood can automatically convert to 

Rose Blossom Ross possesses no Mdewa-’ 
Mdewakanton blood. Such1 assumptions 

, ~_~ 0.. , . * , and other inaccuracies ille#.mately quali- 

U’nable to document .their 
own legitimacy with 
verifiable, proof of their 
blood quanta and lineal 

xiinton 3ioux moon. ,’ . .i 
Without confusion and in detail, all 

lied Leonard as an SMSC ,voting member. 

of Rose Blo-m Ross’s ancestgrs WP ! 
me Stantey Richard Cooks admimstra- 

descendancies, they have. ; 
tion hired genealogist Paula Warren to re- circumvented. their / 

in the records as either Santee or Yanktdn, i 
yet both Bush and !kb& arbitrarily and * 

fute s&adds findings. Warren obviously 
attempted to ljn&the eligibirity of the meaningless consQtution 

tWOWOUSly COWt her Santee blood as ;’ 1 
Mdewakanton. _” 

prescoas and sml fmd the Crook ehgi-- ‘by enrolling ‘each..other with 
AS previously outiined here? after the 

bie SMSC members. Schade and Warren, 

1862 Sioux war, MiMesotam exiledthe’. 
as well as Bush arbitrarily used Saritee : 
bJood as Mdewakanton blood. As outliied 

“recognition tests” and , 
’ 

SiOU and others to CROW Creek, S~tb ’ I .‘a&, Sag&e md M&wabmn’q &q- ’ \ Illegal adqption ordinances 
Dakpta. ‘Ibe removed included Mdewa- .! .* dncdy separate political e&t& and must 
kanton, w*k-wa and W~ba@J, 

j_ ___ _ - -------- _-I 
’ 

butnoo,nelmowsforsurehowmany~ !. 
IJe &eat& a s&l h n-l&g&&- Determinations for tribal membership 

pie fiom other tribes werealso removed 
tionsoflinesldescendancycrucialtothe 
legitimate’ govemment-to-government mla-, 

i , and rights mustbebasedup&r&ble. 

fromMinnesota 
,I ,:’ 

atthatrime.Tllreeyears I. 
verifiable documents. that irrefutably deter- 

later, the Mdewakantonsnd Wahpe- 
tionship between the SMSC and the Unit- 

.ed States government. +,::,. 
mine blood quantum for individuals who, 

. I participate in the govemment~~govem- 
kutmm Were fransferred,from Crow .Sincg Leonard and StanleyAsh-w-,&e::., 
Creek to Niobrarq Nebraska, mey formed IL--z--- -----r*-T- 

ment relationship between an Indian nation 

same mammal l&age, neither can claim the nucleus of today’s Santee Sioux Tribe 
and the United States. The Department and 

of Nebmska; w.hh b S& && ~b Mdewakanton Sioux blodd from his moth- i 
tie Bureau cannot rely up9n unsuhsujmiat- 

the United States government as a Saver- er. If Noman Melvin Cm&s is Stanley’s ed assumptions and-;’ ‘-_. 

eigri entity. They represent the Santee father, Stanley can claim PO Mdewakanton fakhoods simply 

Si~x,not&,M&w~~nor~&+- L ! bloodfromhis’famer. Then:fOE,!hde)' 
becausethOSeas- 

&-wm. m ,$a& Sioux Tfih at& j has no Mdewskanton blood. While Le.- 
,, swtio~~f~~' 

hsbed a government-togovernment mla- onard has some ~Minnesota Mdewakanton, 
hoods ostensibly fall 

tiotip kth the federal government when blood from his father and c:an trace his Km- within the rules ap- 

theysignedaueatyinl#$.Despitethe eal descendancy from May 20,1886, he : plied by the Ameri- - 

hkt0~~idrelationships thy om had titb sti.u cannot -timtidy sualif>;,a a 
: canchealogicaJ 

the mu M&&an& tiu legal,. ,, voting member of the SMSC. Society The Bureau 

political position is and has always been Lkona4rJlescotthasthreef3)~isters ‘: is legally bound to 

separate from @.m ~&~a- awl two (2) brothers, who claim duly “‘en- 
ton. when the govk% &ti ine : @q SMSC membershi~x The Emscott 

, : 
: 

(‘RIISUS for r& S- Sim & a &tidy siblings each have childmri who ak even ~ : 
separate otle for the M&walcanton Sioux 1 less qushfied than the patents; yet, they too ! 
inthesameyear,theyre.itemtedtheii&-: claim “enmll~ status and yote in SMSC 
ready confimaed poa:ltion that the sane afTairs. Ihe F9escoi?s knot meet the 
and the M&w~n m ~0 entirely df- SMSC constitutional mquimments for 
ferent and distinct entities. membership and neither can their cousins, 

* Using thq assump& that her S& who am related through their Ross lineage. 
tee Si& blood k t& w a -a ! 
Mdewakanton Sioux blooQ’Bt& and 

Edith Ross’s childmn get no Mdewakanton 
,I blood from her and Nom Me@ 

spe&c; meticulous- 
lydefinedmlesand 
regulatiops regard- : 
ing bloodquantum 
determinations. 

t Since 1969, negli- 
/ 
1 

ghak found Rose Ross to possess 7116 ;. ,I’ Crooks also can prove no Mdewakanton 
Mdewakanton and l/8 Yam&on. She pas- ,; 
sessea 7/16 degme. Santee Sioux and l/8 ..’ 1 

.blood. Nevertheless, their children, grand- 
children, and great-gmndchildren chum to 

Yankton No d0cument.q hrc ever shown ,’ he duly “enrolled” SMSC members. Like 
her ancestor as M&tiwm Sioux. -, i :’ his sisters Rose and Edi@. by Axel 
Rose Blossom Ross possesses no Mdewa- ‘: Ross deftitely has no Mdewakanto~ bkpd 

.- __. 

gence on the piit of 
the Depamnent And. 
theBureauhasboth ’ 
genemt@ and corn- L 
pobdtd the SMSC enrollment problems. 
Ab things nhi stand those federal agenp 
have enabled impostors to thoroughly rob 
Mdewakanton people of theiihnd, their 
rights, and their very name. . ; I’ 

kanton Sioux blood. ,, and hi! former wife was Mnnesota 
Based on this analysis, Leonard Lewis Chippew~ yet his children and grahdchil- 

l’rwdt possesses 251128 Mdewakanton; dmn all claim SMSC voting membership. 
5/32 Sisseton-Wahpeton, 7i32 Santee, l/l6 Blood quantum and heal +ndancy 
Yankton, and 1164 ~enommee. of we sub 
hact the non-w M&w&tl@n 1/ ‘I; 

determinations should and must reconcile 
with,the political hiStOt’)’ of the gOWIll- 

Velytmly. 
Barbam Feezor Buttes, kik 
Anthropologist consultant 

@uswesizt 

32 degree he received from hisgmndmom- ment-to-government ielationship between 
er Margaret, Leonard wmld be 3116 &gtee the United States and the Minnesota 
Mmesota Mdewakanton Sioux, l/l6 Mdewakanton Sioux. In the SMSC situa- 
short of ‘/. Even with the 1~2 degree. from : tion. Federal agents have based determina- 
Margaret, Leonard Lewis pmscott is 71128. ; 
shoqt of the % degree Mdewalcanton Sioux i 

tions on erroneous and otherwise yawed 
interpretations of Mdewakanton mstorY 

blood ~~tdutiopallyrequiraj for SMSC : produced by scholars and the qUdY 
membership. He cannot meet the constitu- / flawed and erroneous blood quantum de- 
ti0nal requirements to qualify as a voting terminations provided by paid ge.nealo- 
member of the SMSC. ” , gists; 
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Enclosures: Chart comparing the Leonard 
Lewis Prescott genealogical fmdjngs . 
Chart of the Sioux Nation with details of 
language and political distinctions 
A4ACodeofEthic.s 
Attachment: Footnotes from the body of 
theletter . 

Footnotes, 
OEndndes) 
’ Rex H. Barnes, Area Land Gfticer~214 . 
Federal office Building, Miieapolis 1, 
Mmnesota (1950, July 24). MEMORAN -’ . 
f$y=@Yme hh-m” ; 
* Acting’Director,,’ United States Depart- ! 
ment of the Interior. Bureau of .Jndian Af- 
@l-s. MiMeapolis AR!+ oflice. (1990, sep‘ 
tember 14). w to Letter Co- 

3, United States Depattment of the hiterior, 
. . . 

Edward,cer- 
mackalsocan 
not verify a 
MiMeaota 
Mdewakanton 
identity. 

.9 Special’Gener- 
al collllcil 
Meeting, Shako- 
pee Mdewakan- 
ton Sioux Com- 
munity, 2330 
Sioux Trail NW, 

: PriorLake, 
1. -=?g. 

(1994, August 
i 30)~ 

. . 
The cotuwton was @-own out,a lQng&gg 

taboutthatbecausev~En- 
er followed It before 

~[Att,h+l.SCcduncilmeet- 
ing,lhilly~.peqJle’wenXtedinto 
SMSC memhemhip. Twenty-six of those 
vtxetl into men&&rip ‘.*qualifi& as a re- 
sultofthe‘*ontest.‘~ )( (((. 
‘ow~A.Gmahtiny..gAssoclate 
solicitor, Indian A&its, WashhgmgDc. 

It Gumhuny,..ibid~ _ I 
r*,Gu&uny,.ibid.~ . 
!3Gumhuny,ibid. 
I4 Elmei T. Nitzschke. Field Solicitor, Min- 
neapolisAm&jce(l97l,August 19)L& 

~“~w+-slwx.?m 
‘~Elbes&HazelE.Departnentoftherntexi- 
or, Bureau of Indian Affairs, Tribal Govem- 
nEnt lset+iw, Wadiin~ DC. (1986, 
Febmary 10). Letter to Ch&erson Susan 

rinse to her letter dated 
October 9.1985. which quest&@ the eli@- 

Bureau of Jndian Affairs, Winnebago 
Agency, Winnebago, Nebraska. (1969, 
May 6) Qgsus Certificate for Norman 
Crooks listed on the Official Santee Sioux 
Tribal Cemus Roll dated January 1.1940. 
f ORGANIZATION FILE: ShakoJ= 
Mdewakanton Sioux Community. United 
States Department of the Interior, Bureau 
of Indian Affairs, Minnesota-Sioux Area 
Field Gftice, 15 South Fifth Street, Minne- 

CUIS ~sicIeing fsicl on so-called “Mdewa- 

prlr Owen D. ; 
I 

neauolis. MinnesoQ. 
6 Mamie Bluestone Gofus met the SMSC 
comtitutional requirements and had the. 
d0cume~verifyingherqualificatiOnS. 
Loii‘Pendleton Brewer later secured ~OCU- 

ments &owing that she qualified, however, 
those documents raise other issues that 
must be resolved. For example, her docu- 
mentsindicatethathermatemalgmndfa- ’ 
ther had died two (2) years before her bii. 
Ms. Brewer’s mother has a younger sister 
wh0sehoc:uments indicate that tbgy have 
the sanie father. None ofthe other individ- 
uals listed on the 1%9 SMSC census could 
‘constitti~o~y qualify for ,membership. 
’ Norman M. Crooks a@ Amos Crooks, 
who were ‘the origirial SMSC chair and 
vice.chair w&-e enroll~.~~an~ tribe 
.until at least 1975. See Lucy M. Bearing. 
Acting Enrollment Clerk, Enrolhnent Gf- 
ticis, Santee Sioux Tribe of Nebraska, Rural 
Route #2, Niobram, Nebraska, 68760. 
(1975, March 7). To Mr. Norman Crooks . four (4) tell& 
w’. .* s. 
gur conversation via teleDhone on March . 
6 lm.for:-Crooks. 

aUtobe~ofvou, 
8 Edith Ross Ctooks, her biother&anny 
Axe1 Ross, and her eldest son Norman 
Woodrow Crooks ate documented as ineli- 
gible to c;all themselves Mmnesom 
Mdewakanton. John Cermack and his son 

siouxcommunitv~u~~of~- 
l!i&mld., 
I6 Albert. (1986 Febn$y 10). ibid’ $,. 
I7 ow. w’=h%- 
ton, MJ: Bureau ofAmericanEthnology. 
1975 (c.l907), p.460. 

&&t&g&t (describes the detiils of at& 
ant’s active involvement in the SMSC af- 
fairs). Also, letter from Washington dated ; 
1982 stating that Rose Pmscott is enrolled in 
another trik andis seeking to exercise her 
rights as an adopted member of the SMSC. 



a’ united states Govemme~ otlice 0f.G 
Area Dinxtor (198s May ,1:‘. w, 

to Minrtem~ Smux Fe d Repmsenta- 
a tc! 

confuses fedeml Indian rules ancltegulations 
czaambg eligibility with the SMSC con- 
stitutional requirements for voting member- 
Shib.1 I. 
*’ Ms. Pmaxt’s sister, Edith Ross Crooks 
WIXI was the wife bf Norman Melvin 
(Zro&s, held the original office of SMSC 
Secmtary-Tmasnmr. &I poiember 1993, I 
went to ForLsneuing and met v$h Milale- 
apolis Fiekl Solicitor Mariama Shnlstacl to 
question her about the Ross familyand the 
problems wirh theiu SMSC membership. 
She frankly acknowledgecl that the Ross 

’ familycannotqnalifyasMmnesom 
Mdewakanton Sioux Indians. When I spa- 
cilicalIi isked why she openly assisted 
Edith in obtahing a false Mdewakanton 
identity and yet, had remained so obviously 
against Rose, she sily said “I liked 
Edith.” Her voice contained a perceptible 
note of ncstalgia Ms. Shnlstacl nxnains a 
steadfast friend of the oliginal members of 
theSMSCwhoarestUldive.Wbilesheis~ _. 
PO longer the Field Solicitor in Minneapolis, 
Ms. Shnlstacl has a position with the law 
firm now handling the SMSC legal pro& 
lems with membership. In other words, Ms. 
Shnlstad now works for the SMSC. ” 
spelt (1986, I%uaty 13). ibid 
UHazelE.13ben.DeputytotheAssiitant~ 
SmQuy, - Indian Affairs (Tribal services), 
United States Depattment of the Interior, 
Bmean’of Indian Affairs, Washington, DC, 

l&&rtoAreaDirec- 
Mdewa 

rollment. * 
y1 Elbqt. (1987. April 1); ibid 
25 

a6~kofAm~Incba&$.ibid I 
i p.827. ,’ ‘. 

~&epadcdidypage826intheIi%&k ’ 
I bc~kof Amerie, ibid 
’ 

. 
28 Roy W. Meyer. H&xv of the S@X 
b. Liincoh: University of Nebraska 

l-52!. 
~Folwell,ibidp.lO. :. ; 
31 Tmty With @z Sauk andFoxes, etc., 
1830. July l5; 1830.7 ?a~, 328. Pnxlama- j 
tion, Feb. 24, 1831. . . ‘. 
!* mei legal and historical clo&ments Vati- ~ 
ousxy qkll tilliQibal names. sometimes the ’ 
same tribal IEiIlik’is spelled several diffemlt 
wiys in the same clocnmen& howevec Bny 
Tl%dET@Ilreadilydisoemthe~~~ 
y Meyer, ibid p. 5 1. 
wMeyeribidp. 377. . \ 
u Meyer, ihid pp. 383-384. d 
s Ha&book of Amencan In cc12 

. did p 
II 

460. 
37 spelled%ltahvs in e,- 
Eyes:ve Accow 
Ig#ian War of 1862. Gary Claytnn An&r- 
sd4latl R. Woolworth eds, saint Paul: 
Minnesota Historical Society F&s, 1988, p. , 

Jlals.~t=.~N~on*~~ 
~~.TranslatedfmmtheFrenchandediti 
by Edmnnd C. Bray and Martha Coleman 
Bray. Saint Paul: Minnesota Historical So& 
e&Press, 176, pp’lO6-108 . . - ,. .c 
39 Joseph Nicollet, ihid 
40 “. ; .she’stood up in th$wag& and wav- 
ing her shawl she cried in a loticl voice that 
she was a SissetoH relative of Waanatan 
Scarlet Plume, Sweetcorn. Ah-kee-pah [Ak- 
ipa] and the friend of Standing Buffalo, 
t&t she bad cope down this way for pro- 

. 



HONOMILB HENRY M. BUFFALO, JR., CHAUI 
Tribaf Court of the Shakopee Mdewakantoa 

Sioux (Dakou community 
246 Ida Park Place 
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st. Paat, Mimleulh ss402 
651444.4~0 

H0~0tt~st.s PAUL DAY 
Ml& Lam Band of Ojibwe Court of 

Central Juriedictioa 

HONORABLY ANITA P~NEDAY 
Leech Lake Band of Ojibwe Tribal Court 
White Barth Band of Chtppewe Tlibsl Court 

JOSEPH P. HALLORAN, ESQ. 
Jacobeon, Buffalo, Schoesuler & MaSnuron 

VANYA~ HOGEN, ESQ. 
Prc@e & Benlan, L.L.P. 

HONORABLE WANDA L. LYONS 
Red hke Nation Tribal Court 

HONORAB~B JOHN JAC~B.S~N 
Tdbrl Court of the Shakopee Mdewakanton 

Sioux (Dakoh) Commlty 

JESSICA L. RYAN, ESQ. 
BlueDo~, Olson br Small, P.L.L.P. 

HONORABLB L~?NOR A. SCHEFFLER 
Upper Sioux Community Tribal Court 

HONORABLE TOM SJ~CREN 
1154 Treaty Court 

HONORABLE ANDRSW M. SMALL 
Pnirie Idand Mdewakanton Dakota 

Commmdty Tribal Court 
Lower Sioux CommuaHy in Minncwta 

Tribal Court 

HONORABLB MARGARET TREUER 
Boil Porte Tribal Court 
Leech Lake Band of Ojibwe Tribal Court 

HONORABLE Ronsllf H. SCHUMACHER, CHAIR 
Minnesoh Court of Appeals 
Mlnneeota Judtct4 Center 
25 Coartitution Avenue 
St. Paul, Mtnnesoh 55159 
651-297.1009 

HONORABIX THOMAS BIBUS 
Pint Judidal Dtatdct 

HONOIVI~LE Ronmu BLA~EP 
Pourth Judtcisl Dtatrict 

HONORABLE BRUCE CHILISTOPHEILSON 
BiShth Judtdel Dl&ict 

HONORABLB JAMES CLI~RO 
Tenth Judidaf Dlstdct 

HONORABI.E LAWRIZNC~ COHBN, Rettnd 
Second Judidat Dint&t 

HONOMW~ MARYBETH WRN 
Second Judtdal Di&tct 

HONORABLE JOHN OSWALD 
Sbdh Jtrdtdal Dt&tct 

HONORABLG DAVID PKTERK)N 
Ptfth Judtdal Dtatdct 

HONORABLE STEVEN Rusts 
Seventh Judidal DI&tct 

HONORAI~L~ JOHN SOLIEN 
Ninth Jmlidti Distrtd 

HONORABLE Rm D. STACFI 
Pint Judidrl Diehict 

HONORAII~~ ROBERT WALKER 
Pifth Judicial District 

October l&2002 

VIA MESSENGER 

Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesot:a 55155 

Re: Request to Make an Oral Presentation at the Public Hearing on 
the Petition for Adoption of a Rule of Procedure for the 
Recognition of Tribal Court Orders and Judgments 

Dear Mr. Grittner: 

I am submitting this request on behalf of the Minnesota Tribal 
Court/State Court Forum. The Forum respectfully requests that the following 
individual be permitted to provide oral testimony to the Supreme Court at the 
Public Hearing on the Petition for Adoption of a Rule of Procedure for the 
Recognition of Tribal Court Orders and Judgments on October 29,2002, at 
2:oo p.m.: 

Mr. George W. Soule, Managing Pqer 
Bowman & Brooke, LLP 
150 South Fiti Street, Suite 2600 
Minneapolis, ?&nnesota 55402 

Mr. Soule will address the need for a uniform, state-wide procedural rule of 
this nature and the propriety of such an action by the Supreme Court to clarify 
tribal court order enforcement in state courts. 

Please let me know if you need any fixther information. 

Dakota Community Tribal Court 
Lower Sioux Community in Minnesota Tribal Court 
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OFFICE OF 

THE SUPREME COlJRT OF MINNESOTA 
APPUATE cO#jTS 

MINNESOTA JUDICIAL CENTER WI- a 4 2002 
25 REV. DR. MARTIN LUTHER KING BOULEVARD 

SAINT PAUL, MlNNESOTA 55155 FILED 

Bridget Gernander, Project Specialist 
Court Services Division 
State Court Administrator’s Office 

October II,2002 

Mr. Fred Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

(65 1) 284-0248 
Fax: (65 1) 296-6609 

E-mail: bridget.gemander@courts.state.mn.us 

RE: Comment on the Tribal Court/State Court Forum Petition 

Dear Mr. Grittner: 

The Implementation Committee on Multicultural Diversity and Racial Fairness in the Courts 
(Implementation Committee) has reviewed and considered the Tribal Court/State Court Forum’s 
Amended Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 
Judgments, and submits fourteen copies of this letter for consideration at the October 29, 2002 Supreme 
Court hearing on the Petition. The committee does not wish to make an oral presentation at the hearing, 
but does wish to express its support in writing for adoption of the Tribal Court/State Court Forum’s 
Amended Petition. 

The Minnesota Supreme Court Task Force on Racial Bias in the Judicial System released its report in 
May 1993. The Implementation Committee was created at that time to put the report recommendations 
into action, and has been working towards that goal for almost 10 years. Several recommendations in 
the Race Bias Report touch on the same issues raised by the Tribal Court/State Court Forum’s Petition. 
The Race Bias Report found that tribal courts werle often not recognized in court proceedings and that 
there was a general ignorance in the legal community about issues of tribal court jurisdiction, 
sovereignty and autonomy.’ The Implementation Committee supports adoption of the Tribal Court/State 
Court Forum’s Amended Petition because it would serve to educate judges and attorneys about the 
status of tribal courts as courts of competent jurisdliction, addressing a problem recognized in the 1993 
Race Bias Report that continues to this day. 

The 1993 Race Bias Report also specifically ad’dressed the importance of recognizing tribal court 
jurisdiction in the area of child protection matters. The report outlines several recommendations 
regarding the Indian Child Welfare Act (ICWA), including training of judges, attorneys and Guardians 

’ Minnesota Supreme Court Task Force on Racial Bias in the Judicial System, Final Report 117, 122 (May 1993). 



ad Litem on the provisions of ICWA and requiring the Department of Human Services to notify Native 
Americans of their right to have the tribe intervene and the right to have the matter brought to tribal 
court.* The Tribal Court/State Court Forum’s Amended Petition provides examples of how failure to 
recognize a tribal court order has caused potentially dangerous situations for Native American children 
and teenagers.3 No Native American child should be caught in limbo while a court order is questioned 
simply because it originated in a tribal court, particularly when Congress has mandated that such orders 
be given full faith and credit.4 The Implementation Committee believes that adoption of the Tribal 
Court/State Court Forum’s Amended Petition would improve the relationship between the state courts 
and tribal courts, and this improved relationship would increase protection and services for Native 
American children and teenagers. 

In conclusion, the Implementation Committee voted overwhelmingly to support the Tribal Court/State 
Court Forum’s Amended Petition because adoption of the proposed rule would move the judicial system 
forward in implementing the recommendations of the Minnesota Supreme Court Task Force on Racial 
Bias in the Judicial System.’ The Implementation Committee believes that adoption of the proposed 
rule would serve to educate judges and attorneys on the status of tribal courts as courts of competent 
jurisdiction and would improve the relationship between the state courts and the tribal courts, thereby 
increasing protection for Native American children. These issues were clearly stated in the 1993 Race 
Bias Report and continue to this day. As a state with a significant Native American population, 
Minnesota needs to have a court rule providing the procedure for recognizing tribal court judgments. 

Respectfully submitted on Behalf of the Implementation Committee on Multicultural Diversity and 
Racial Fairness in the Courts, 

Bridget C.“Gemander 
Implementation Committee Staff 
120 Minnesota Judicial Center 
25 Rev. Dr. Martin Luther King Boulevard 
St. Paul, MN 55155 
(65 1) 284-0248 

’ rd. at 95-96. 
3 Tribal Court State Court Forum, Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders 
and Judgments 4-5 (April 11, 2002). 
4 See 25 U.S.C. 5 191 l(d). 
’ Justice Page abstained from voting in this matter, and Justice Paul Anderson was not present at the Implementation 
Committee meeting at which the vote occurred. 



MILLE LACS COUNTY 
l3oard of Commissioners 

635 - 2nd Street SE. 
Milaca, Miamesota 56353 

Chairman OF the Board Telephone (321)) 983-8215 
FAX (320) 9834382 

October 1.5,2002 

Frederick Gritrner 
Clerk ofthe Appellate Courts 
305 Judicial Center 
25 Consthtion Avenue 
St. Paul, MPJ 55155 

RE: State of Minnesota ~II Supreme Court, CX-89-1863, October 29,2002 Hearing to Consider 
Petition fox Adoption of a Rule of Procedure for tie Recognition of Tribal Cowt Orders and 
Judgements 

Dear Mr. Grimer: 

We understand that a State CourUTribal, Court Forum. Committee has petitioned tie Minnesota Supreme 
Court to adopt a rule of procedure for rhe recognition of tribal court orders and judgements. We understand 
furrher that comments for the Court’s consideration concerning the petition are 10 be directed to you no 
later than today. 

Please be advised that Mille Lacs County is currently in. federal litigation with the Mille Lacs Band of 
Ojibwe over whether 61,000 acres of northern Mille Lacs County is or isn’t “India County.” fie 
complaint the County brought earlier this year was in response to recent claims by the MilIe l;acs Bad and 
agencies of the federal government that the “old” 6 I. ,000 acre Mille Lacs Reservation - long off the maps 

and out of public consciousness as a reservation - still exists with the legal status of‘Qdia,n Country.” 

Mat&al, supplied ;il.ong with the Committee’s petition to the Court includes a description of the Court of 
Central Jurisdiction (Tribal Court) at Mille Lacs, including a reference to “broad civd jesdiction” clahed 
by that COUIT. Be advised the Mille Lacs Band has en,acted statutes in recent years regarding enviomenbl 
and natural. resource matters that, as written, u~~equivocdly asserts jurisdiction over “all lands within &e 
exterior botindaries of the Mille Lacs Reservation (what is in dispute) . . _ “as established by the Treaty of 
1855” (and over a11 “non-Indians, political subdivisions, and their officers and agents”). 

In light of tie foregoing, and in the absence of clear consensus regarding the meaning and extent oftrbal 
sovereignty, we believe the petition is premature. Mil;le Lacs County is opposed to the proposed rule, as 
written, and also to it being adopted by the Court as a procedural matter. Clearly, in OUT opinion, be 
adoption of a rule that recognizes a jurisdictional authority that is not bound by either the United States or 

Minnesota Const&utions is a very substantive matter. Accordingly, we respectfully recluest eat my such 
rule adoption be accomplished only after till review and input from tie people and eek elected 
representatives via the legislative process. 

Sincerely, 

3 CG?WiPdu+- 

David Tellinghuisen, Chairman 
MJle Lacs Counry Board of Commissioners 

cc: Senator Pan Stevens 
Representative Sandra Erickson 

l/l 'd PGlO'oN 



INDIAN CHILD WELFARE LAW CENTER 

October 14,2002 

Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55 155 

Re: Written statement regarding Petition for Adoption of a Rule of Procedure for 
the Recognition of Tribal Court Orders and Judgments 

Dear Mr. Grittner: 

This letter is our written statement to the Supreme Court regarding the Petition for 
Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and Judgments. The 
Indian Child Welfare Law Center is a public defense corporation providing legal services to 
Indian families whose rights are affected by the Indian Child Welfare Act, 25 U.S.C.A. 5 1901 et 
seq. (1978). As such we routinely interact with tribal courts located both within the boundaries 
of the State of Minnesota and other states most notably South Dakota. 

This letter is to urge the adoption of a rule of procedure for the recognition of tribal court 
orders and judgments. There is currently no uniformity in the enforcement of tribal court orders 
and judgments in the courts of the State of Minnesota. Our organization is routinely faced with 
the day to day realities created by the absence of a simple procedural rule to guide local courts. 
Our position is based upon the safety of our Indian children which is often put in jeopardy while 
local courts attempt to ascertain the next step to take when presented with a tribal court order. 
This process often takes many weeks if not months in the local court. Meanwhile Indian 
children are put at risk. The very basis for having a procedural rule in place is to ensure 
uniformity of application through out the state. Currently there is no uniformity to the process. 
The response received in attempting to enforce a. tribal court order often depends on the county, 
the particular judge, and/or the particular law enforcement officer you encounter in the process. 
While it could be argued the existence of other laws ensure this process, this argument simply 
ignores the fact there also is a lack of procedure ‘to ensure the uniform application of existing 
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law. Indeed it is not the law which is lacking but a uniform mechanism to register and enforce 
tribal court orders and judgments. Often when presented with a recognition or enforcement 
request judges are encountering tribal court orders for the first time the first time. Even those 
who wish to recognize a judgment have no guidance on how to proceed consequently creating 
delay and confusion. The lack of procedure is al day to day real practice problem facing both 
practitioners and state courts. The problem will not be resolved anytime in the future without a 
procedural rule. In fact, we anticipate the problem to grow as tribal courts become more active 
within the State of Minnesota as we see with each passing month. 

The following are real situations encountered by the Law Center in attempting to enforce 
tribal court orders in Minnesota State courts. In most cases, the tribal court previously resolved 
the issues which were presented and re-litigated in state court. Additionally, Indian children 
were placed at serious risk causing enormous stress for Indian families and fostering the 
continued distrust of the Anglo-American judicial system. 

In the first example, a pre-existing child custody order from the Rosebud Sioux Tribal 
Court was not recognized by local courts. The children in this case were in a potentially violent 
and dangerous situation for approximately three months while our office worked to dismiss three 
other court orders from three different courts located in Minnesota. The matter ended up in the 
same procedural posture in the Rosebud Tribal c:ourt over three months later. The mother and 
father in this case were involved in a violent relationship wherein the father was the perpetrator. 
The father sought an Ex-Parte custody order from the Rosebud Tribal court which he received. 
The mother retained an attorney, filed objections, and an evident&y hearing was set in Rosebud 
Tribal court. The father then fled with the children to Minnesota in order to avoid the Rosebud 
Tribal court jurisdiction. The father returned home to the Prairie Island reservation wherein a 
child protection matter was opened in tribal court against him shortly after arriving. The Prairie 
Island Tribal Court gave custody to Dad under protective supervision as long as he resided with 
his father the paternal grandfather. One reason the mother did not access the system at this point 
was a lack of resources. She did not have the ability to pay for an attorney but the father did 
have the resources. The mother followed the father to the Prairie Island reservation where father 
committed an assault against the mother. Based upon the assault, the mother upon advise of a 
non-attorney proceeded to the Hennepin County court and received an Order for Protection 
granting her custody of the children. Additionally, in the related criminal matter in Goodhue 
County the court issued a no contact order against the dad with the mom and the kids. The result 
was four courts with custody orders all which conflict one another. 
in having any one court order enforced. 

This creates quite a dilemma 
The mother retained the Law Center in an attempt to 

dismiss all four proceedings located in Minnesota in order for the Rosebud Tribal court 
proceedings to continue in an orderly fashion. It took three months but all courts located in 
Minnesota dismissed the matters in front of them. All parties agreed that the proper forum for 
this matter was the Rosebud Tribal Court. If the Rosebud Tribal Court order was immediately 
recognized and enforced, the children would not have been moved and placed in a potentially 
violent and dangerous situation. The father was able to cross state lines, conceal the Rosebud 
order even though he sought it, and keep the children for over three months while this matter was 
re-litigated in several different forums. 

In a second example, the Standing Rock %oux Tribal Court issued a custody order giving 



custody of three children to the father in a divorce proceeding. The mother and the father were 
married at the time of conception and birth of the child. The mother crossed state lines and gave 
physical custody of the smallest child to a non-Indian, non-relative couple in St. Paul. The 
mother concealed the whereabouts of the child from the father for months. Upon discovering the 
child’s whereabouts the father came to St. Paul to retrieve the child. The couple refused to give 
up the child to the father. The father next enlisted the aid of the sheriffs oflice in an attempt to 
retrieve the baby. The officer was uncertain how to proceed when faced with a custody order 
from tribal court and refused to act on the tribal court order. The couple had absolutely no 
custody rights to the child. The couple then filed a custody petition in Ramsey County. The 
father again sought the help of the same sheriffs office to retrieve the child and this particular 
officer helped the father regain physical custody of the child. The couple then filed for an 
Emergency Ex-Parte Custody Order in Ramsey County which was denied. At the first hearing 
on the Petition for Custody the Ramsey County -Judge refused to recognize the tribal court 
custody order because it was not registered in Minnesota which is circular in reasoning but the 
result nonetheless. The Ramsey County Judge also granted temporary custody to the St. Paul 
couple. The father was forced to implead the couple in the tribal court custody matter. Only 
when the Tribal court asserted continuing jurisdiction over the child did the Ramsey County 
Court dismiss the couple’s Petition for Custody. The Ramsey County Court never recognized 
the Tribal Court order. A settlement was reached by the parties and their attorney’s. Meanwhile 
the child was separated from family for months. Non-recognition enabled a parent to flee with a 
child across state lines and conceal the child’s whereabouts. Additionally, the only substantive 
issue the couple and the mother asserted was a qtestion of paternity of the father. This issue was 
previously brought up and resolved in the divorce proceeding in tribal court wherein the mother 
fully participated. If Ramsey County continued this matter the court would have just re-litigated 
the same issue of paternity previously resolved bly the tribal court. This matter was resolved with 
all parties participating in Tribal Court. 

In a third example the county resisted transfer of a child protection case to tribal court 
because of distrust as to the application of Minnesota law in tribal court despite a full faith and 
credit law enacted under the tribal code. This example illustrates the hesitancy or reluctance to 
apply existing law despite clear laws guiding the state courts. Application of existing laws is still 
difficult in state courts. The problem is compounded with the lack of procedural rules. The 
Indian Child Welfare Act makes clear that tribal courts have exclusive jurisdiction over children 
who are domiciled on the reservation. Despite this clear statement of Federal law, a Hennepin 
County Court hesitated to transfer a child protection matter to tribal court because of existing 
perceptions by social services and Hennepin County attorneys the tribal court might not enforce 
Minnesota State Court orders in a companion criminal case. The hesitancy remained in spite of 
clear authority giving the State of Minnesota the ability to exercise criminal jurisdiction on the 
reservation. The children were the ones to suffer in this matter again. While this battle was 
fought in Hemrepin County, the children were in shelter care and stranger care when relative care 
was available immediately for the children on the reservation. The case was eventually 
transferred to tribal court and the children immed.iately placed with family. However, because of 
the current lack of trust and understanding between the two courts the children were separated 
from family. 

The fourth example shows where a State Court is willing to recognize a tribal court order 



a case can still proceed for months without resolution. All parties hesitated to do anything until 
the court decided upon whether or not it had jurisdiction.. In the meantime, the child who should 
have been picked up and returned to the legal custodian was on the run. The Blackfeet Tribal 
Court in Montana issued a custody order giving custody to the grandmother of a teenage child. 
The Mother subsequently became involved in a Hennepin County child custody proceeding. The 
child was able to stay on run in a dangerous situation while the Hennepin County court 
confirmed with the Tribal Court the validity of the order. The child protection matter was 
dismissed months later in Hennepin County and the grandmother eventually regained custody of 
the child. 

The fifth and final example shows the potential dangerous situations our Indian children 
are placed because of a lack of uniformity in enforcing tribal court orders. As case number two 
above shows, often it is dependant on which county you are in and which particular person you 
encounter which determines the outcome of enforcement of a tribal court order. Tribal court 
orders instructing law enforcement to pick up juveniles are particularly troublesome from an 
enforcement perspective. The child is usually a high risk youth suffering from a variety of 
problems. It has been our experience the success is greater in retrieving a high risk teenager 
nearer that particular reservation. The further the child runs from the reservation the less likely 
that the child will be retrieved. At times the outcome is dependant on whether there is some type 
of formal agreement worked out between the Tribe and that particular county. This is a time 
consuming and spotty resolution to locating high risk teenagers. Often our teenagers become 
involved in gangs, drug/alcohol use, violent living situations, and dangerous sexual activities 
during the periods they are on the run. Often, they are allowed to stay in these dangerous 
environments even though the social worker, family, court system, and law enforcement officers 
know the location of the child. However, with no enforcement mechanism in the state courts the 
children are often on run for months at a time usually until they become hospitalized or are 
picked up on an unrelated criminal matter. 

The examples above are recent examples encountered by this agency. Many more 
examples exist. The examples are not unusual cases nor more complicated than other cases. 
These individuals qualified for our services. The parents in these examples where initially 
unable to hire an attorney to have these issues resolved. In many other cases parents are unable 
to hire an attorney to resolve these very complicated problems. It is unfortunate that resources 
play a part in enforcement issues and resolving diangerous situations for Indian children. The 
lack of co-operation and uniformity of enforcem’ent creates real dangers for families which is 
wholly avoidable and can be greatly diminished by having a procedural rule in place. 

Thank-you for the opportunity to comment. Tribal courts are a reality in Minnesota and 
their importance to Indian cornrnunities will continue into the future. As Tribes and families 
access their own judicial system to resolve internal familial issues, the problems encountered by 
the lack of enforcement and recognition procedures of tribal court orders and judgments in 
Minnesota courts will continue to grow and escalate in severity. We urge the Supreme Court to 
adopt the rule of procedure. We believe it would be unfortunate if the Supreme Court passed by 
this opportunity to enact a simple procedural rule to ensure uniform application of tribal court 
orders and judgements and a real tragedy occurred to an Indian child. 



Since ely, 

Lb 
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Heidi A. Drobnick 
Executive Director 



Sondra Erickson 
State Representative 

District 17A 
Kanabec, Mille Lacs 
and Morrison Counties 

Minnesota 
House of 
Representatives 

COMMITTEES: EDUCATION POLICY; GOVERNMENT OPERATIONS AND VETERANS AFFAIRS POLICY; 
K-12 EDUCATION FINANCE; STATE GOVERNMENT FINANCE 

October 14, 2002 

The Honorable Kathleen A. Blatz 
Chief Justice 
Minnesota Supreme Court 
c/o Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul MN 55155 

RE: Petition for Adoption of a Rule of Procedure for the Recognition of 
Tribal Court Orders and Judgments 

I respectfully request that the Supreme Court deny the petition for adoption of a 
rule of procedure for the recognition of tribal court orders and judgments as 
recommended by the Supreme Court’s Advisory Committee, until the matter has 
been presented to the Legislature for consideration. 

Granting full faith and credit to tribal court orders and judgments is an issue that 
is substantive, not procedural; thus, it is an issue more properly entrusted to a 
legislative process that will allow for testimony, debate of the substantive issues 
and appropriate legislation that will meet the needs and concerns of tribal 
members. 

Because we lack information on how tribal courts in Minnesota operate, I have 
grave concerns about whether or not these courts are independent courts. Tribal 
members have raised serious questions to me about whether their civil liberties 
and civil rights are protected by tribal courts. Moreover, I am concerned about the 
point at which jurisdiction of state courts ends and the jurisdiction of tribal courts 
begins. 

Therefore, I again respectfully request that the Supreme Court deny this petition 
as recommended by the Supreme Court’s .Advisory Committee, until the matter 
has been presented to the Legislature. 

1947 Ridge Road, Princeton, Minnesota 55371 (763) 389-4498 
State Office Building, 100 Constitution Ave., St. Paul, Minnesota 55155-1298 (651) 296-6746 

4% FAX (651) 296-3949 TTY (651) 296-9896 Email: rep.sondra.erickson@house.leg.state.mn.us 



October 15,2002 

The Honorable Kathleen Blatz 
Minnesota Supreme Court 
25 Constitution Avenue 
St. Paul, MN 55155 

RE: Proposed rule on the recognition of tribal court procedures 

Dear Justice Blatz: 

The purpose of this letter is to inform you that the Minnesota Department of Human Services, Child 
Support Enforcement Division supports the effort to’ establish a Supreme Court rule that will clarify 
the recognition of tribal court procedures. While federal law exists in this area for the purpose of 
recognizing tribal orders in the area of child support, the existence of such a rule in the state courts 
will ensure that the law is familiar to private attorne:ys as well as the state courts. This should lead 
to more efficient and equitable legal proceedings for parents and more timely support for children. 
Furthermore, I understand that some tribes are currently considering establishing their tribal-based 
child support programs. The promulgation of this proposed rule would enhance the ability of such 
tribal programs to enforce tribal court support orders. 

Very ,tru;ly YOU 

cement Division 

444 Lafayette Road North l Saint Paul, Minnesota l 55155 l An Equal Opportunity Employer 
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October 24,2002 OFFICEAPPELUI;TE COURTS 

'3c1 2 4 2002 

ILED 
Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial C:enter 
25 Constitution Avenue 
St. Paul, Minnesota 55155 

Re: Public Hearing on the Petition for Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Orders and 
Judgments 

Dear Mr. Grittner: 

Enclosed with this letter is a communication from the Chairman of 
the Shakopee: Mdewakanton Sioux (Dakota) Community regarding 
Sheldon Peters Wolfchild’s short film entitled “The New Buffalo,” 
which has apparently been provided to the Justices of the Supreme 
court. 

All of those who are familiar with matters of Tribal identity have 
indicated very clearly that the film cannot be viewed in isolation, but 
rather must be given an historical and factual context. The attached 
letter from the government of the Shakopee Mdewakanton Sioux 
(Dakota) Colmmunity provides that context and history, so that the 
inevitable misimpressions from viewing the film in isolation can be 
avoided. 

I have enclosed 14 copies of the letter and formally request that it be 
made part of the record in the Supreme Court’s review of the Petition 
for Adoption of a Rule of Procedure for the Recognition of Tribal 
Court Orders and Judgments. 

v 
cok 

enclosures 



ShakoDee Mdewakanton * QFFICERS 

Sio;X Community 
Stanley R. Crooks 

Chairman 

Glynn A. Crooks 
l&e Chairman 
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Lori K. Crowchild 
Secretary/Treasurer 

September 18,2002 
OFFICEAPPELLATE COIJRTS 

Honorable Gii Gutknecht OCT 2 4 2002 
United States House of Representatives 
425 Cannon House Office Building 
Washington, D.C. 20515 

FILED 
-* 

Desr Representative Gutknecht: 

We have now had the opportunity to carefully review a copy o:P your letter of September 
4,2002, to the Minnesota Congressional Delegation and the short film that apparently prompted 
that letter. I regret to inform you that you have been provided much misinformation about the 
Shakopee Mdewskanton Sioux (Dakota) Community and its laws. The short film produced by 
Mr. Sheldon Peters Wolfchild fails to properly distinguish the tribal and federal laws that 
recognize the unique character of membership in an individual federally recognized tribe. We 
thought that it might be helpful for you and the rest of the Minnesota Congressional Delegation 
to hear the Tribe’s story. 

The Mdewakanton are one of the original seven bands of the Sioux or Dakota Nation. 
People of Mdewakanton descent reside on and are enrolled in at least eight different Sioux or 
Dakota Reservations located in Nebraska, South Dakota, Montana, and Minnesota Each of the 
individual tribes on those reservations are comprised, at least in part, of tribal members of 
Mdewakanton origin but each is also a separate federally recognized tribe. A shared 
Mdewakanton origin and history does not dilute the separate soverei;g status of each tribe. 
Many people of Mdewakanton descent are able to meet the minimal eligibility requirements of 
one or &ore of the eight tribes noted.above, ,But enrollment is not automatic: each of the,,@bes 
applies its own enrollment titeria to determine if aneligible applicant should become a member 
of that tribe. No one can be a member of two tribes, regardless of his or her descent or 
eligibility. Additionally, eligibility for receipt of tribal services, and any per capita payments, is 
a determination made by each tribe pursuant to its own laws. 

The Shakopee Mdewakanton Sioux (Dakota) Tribe was formallyrecognized in 
November of 1969 when the Constitution of the tribe was approved by the federal government. 
The original members of the tribe were those persons of Mdewskanton descent who were living 
at the Tribe’s Reservation on the date that the federal government held the secretarial election 
for the Tribe’s Constitution. Please note that none of the persons portrayed in the short film were 
part of that effort in 1969 to obtain federal recognition at the Shakopee Community, nor were 
any of them residents of our reservation at that time, or at any other time. 



membership in the tribe: 

1. Article II, Section l(a), the Base Roll includes only the original 33 charter 
members of the Tribe; 

2. Article II, Section l(b), includes the children of the enrolled members with at 
least one-quarter Mdewakamon Siouxblood; and 

‘b 
t 

3. Article II, Section l(c), includes Mdewakanton Sioux descendants of at least one- 
quarter blood degree who could trace their ancestry to the May 20,1886 Roll, 
provided they are found qualified by the governing body and provided they are 
not enrolled in another tribe. 

The Indian individuals appearing in the film apparently decided to leave their own tribe 
or tribes of origin and seek enrollment in the Shakopee Tribe under the Article II, ,Section l(c) 
provision listed above. This is so because it is obvious that they could not possibly seek to apply 
as original charter members of the Tribe (for they were not), or as children of enrolled members 
of the Tribe (for they are not). They clearly do not qualify under Sections l(a) and l(b). 

Under Article II, Section l(c), the original drafters of the ShaIcopee Constitution back in 
1969 determined that blood quantum as listed in the May 20,1886 Roll, was necessary and 
helpful, but not solely determinative of enrollment eligibility. Thus, the Tribe’s charter members 
reserved for themselves the responsibility of determining whether an. applicant was otherwise 
qualified, Such a determination on the part of the General Council could include many elements, 
such as (1) the extent of an applicant’s ties to the Shakopee tribal community; (2) whether au 
applicant had any relatives enrolled in the Shakopee Tribe; (3) whether an applicant had ever 
resided on or near the. Tribe’s Reservation; or (4) whether .an applicant w.as seeking enro&nent 
within the Shakopee Tribe merely to obtain a better benefits packet or to ohtain a higher per 
capita payment. Although the respective values that apply to such ileterminatioris are different as 
between the Shakopee Tribe and the United States of America, each goverxunent determines for 
itself who should be a citizen of that government. And just as the IJnited States follows its 
Constiiution, so does the governing body of the Shakopee Tribe exercise its Constitutional 
authority carefully and judiciously. 

The fourth part of the Tribe’s Constitution that speaks to pclssible membership in the 
Tribe provides at Article II, Section 2 that the governing body has &e power to pass an adoption 
law. The Tribe complied with the Constitution and passed an Adoption Ordinance on May 13, 
1997. That Adoption Ordinance received final approval on August 21,1997, and is no longer 
subject to review by the Interior Department. 

I I 
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Honorable Gil Guthecht Honorable Gil Guthecht 
September 18, 2002 September 18, 2002 
Page 2 Page 2 

The Constitution adopted by the original tribal members included the following The Constitution adopted by the original tribal members included the following 
enrollment provisions (unchanged over the years) under which one cou1.d seek to obtain enrollment provisions (unchanged over the years) under which one cou1.d seek to obtain 



Honorable Gil Gutknecht 
September 18,2002 
Page 3 

One other matter that requires clarification of your statements to the Minnesota 
Congressional Delegation is that of the authority of the Secretary of Interior to take any action 
regarding the membership of Shakopee Mdewakanton Sioux (Dakota) Community. Federal law 
provides the Secretary of Interior with only limited authority to determine tribal membership for 
federal purposes, and then only when (1) it administers a tribally requested secretarial election to 
adopt or amend the Tribe’s Constitution (25 USC 476); or (2) when 11 membership enumeration 
is necessary in a docket matter providing for the award of federally eppropriated judgment funds 
through the.United States Claims Court. Each of those federal purposes is clearly .’ 
distinguishable from membership determinations for tribal purposes All other federal laws that 

’ reference membership, such as the Indian Child Welfare Act, the Intlian Self-Determination &nd 
Education Assistance Act and the Indian Gaming Regulatory Act do not provide any authority 
for the Secretary to make membership determinations: each Act recognizes the tribal right to 
make membership determnrations. Because the federal government does not make tribal 
membership determinations for strictly tribal purposes, the rules golrerning enrolhnent among the 
567 federally recognized tribes. differ, sometimes markedly. 

In conclusion, we believe that it is wholly unnecessary for your office, or for anyone else, 
to urge the BIA to resolve or correct any difIicult enrollment issues relating to the Shakopee 
Tribe, The individuals participating in the short film are well-respected, long-time 
Mdewaksnton tribal members from other federally recognized Indian Tribes, While it may be 
that they are .able to trace their lineage to the May 20,1886 Roll, az~ mentioned above, that factor 
is not by itself determinative of enrollment eligibility under the requirements of the Tribe’s 1969 
Constitution. They here seek to abandon their enrollment in their respective ancestral tribes and 
to utilize the influence of your office to force themselves onto the IRolls of the Shakopee Tribe. 
As a final note, we are confident that you also recognize that the short film’s characterization of 
the Tribe’s constitutional enrohment process as cultural genocide or as modern day calvary is 
unfortunate and unnecessary invective in these communications. IIt should be remembered that 
many Mdewakanton tribal members, perhaps several thousand, are proudly enrolled in at least 
eight separate federally recognized tribes. ; 

We hope that this information is helpful and we would be more than happy to meet with 
you and/or your staff to discuss these matters in more detail if you believe that it would be 
beneficial. 

Stanley k Crooks 
Tribal Chairman 

cc: Minnesota Congressional Delegation 



DISTRICT COURT OF MINNESOTA 
NINTH JUDICIAL DISTRICT 

HONORABLE DENNIS J. MURPHY 
CHIEF JUDGE 

Pennington County Courthouse 

1st Street and Main Avenue 
P.O. Box 366 

Thief River Falls, Minnesota 567014l366 

Phone: (218) 6814905 

FAX: (218) 681-0907 
E-mail: dennis.murphy@courts.state.mn.us 

October 152002 

Mr. Fred Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Martin Luther King Ave. 
St. Paul, MN 55155 

Dear Mr. Grittner: 

As chairman of the Administration Committee of the Conference of Chief Judges 
I wish to appear before the Supreme Court to state the support of the conference 
of the Full Faith and Credit Proposal. 

Chairman of Admi 
Conference of Chief Judges 
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October 26,2002 

Frederick K. Grittner 
Clerk of Appellate Courts 
25 Constitution Avenue 
St. Paul, MN 55155 

RE: Petition To Grant Full Faith And Credit To Decisions Of Tribal Courts In Minnesota 

Dear Mr. Grittner: 

I regret that circumstances prevent my attending the hearing on the Tribal Court Full Faith and Credit 
Petition on October 29. I ask that this letter be made available to the Court in lieu of my personal 
apearance. 

I support the petition. A significant portion of the opposition appeam to be anecdotal in nature. 
Based on over 30 years’ practice in Minnesota, I could tell similar anecdotes about a number of 
Minnesota’s district courts. Such anecdotes do not, I believe, estilblish a basis for denying 
recognition to Tribal Court decisions. The proper question to ask is whether there is a pattern of 
defective decision-making which justifies the conclusion that, as a system, the Tribal Courts should 
essentially be disregarded as legitimate decision-making bodies. No such pattern has been 
established to my knowledge. 

The proposed rule, appropriately, provides an opportunity for a litigant to demonstrate to a state court 
judge that there is a defect in a Tribal Court decision so as to just@ denying it till faith and credit. 
That is sufficient protection against the occasional error. 

As the director of a legal services program serving a number of rural counties including reservations 
with tribal courts, one of my ongoing concerns is the amount of time lawyers must spend traveling 
to distant courts. Adoption of the proposed rule will improve the efficj.ency of the judicial system 
as a whole, cutting down on the duplication of effort required to obtain and enforce a judicial 
determination. 

A reading of the credentials of the Tribal Court trial judges reveals that they compare well with state 
district court judges. Some of the finest law schools, in and out of Minnesota, are represented on 
the Tribal Court benches. 

I believe it is significant that this proposal was the result of long, hard work by lawyers and judges 
closest to the problems the proposal seeks to address. I believe their insights should be given 
significant respect by the court as it weighs the proposal. In my experience, the best solutions to 

Member corp0nU011s: Legal Aid So~lety of Mlnneapdls l St. Cloud Legal Servkes AssocMbn l We&em Mlnnesob Legal Servhxs 

VWUCCSAOUERE ~l(muFndlO2002.wpd 



. 
October 26,2002 
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problems usually come from those most familiar with the issue on a daily basis. I believe that is the 
case here. 

Thank you for your consideration. 

Very truly yours, 

Executive Director 

JL:nb 



THE SUPREME COURT OF MINNESOT.4 
MINNESOTA JUDICIAL CENTER 

25 REV. DR. MARTIN LUTHER KING BOULEVARD 
SAINT PAUL, MINNESOTA 55 155 

Bridget Gernander, Project Specialist 
Court Services Division 
State Court Administrator’s Office 

October 11,2002 

OFFICE OF 
APPELLATECOljRTS 

QCT I 4 2002 

FILED 

(65 1) 284-0248 
Fax: (65 1) 296-6609 

E-mail: bridget.gemander@courts.state.mn.us 

Mr. Fred Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

RE: Comment on the Tribal Court/State Court Forum Petition 

Dear Mr. Grittner: 

The Implementation Committee on Multicultural Diversity and Racial Fairness in the Courts 
(Implementation Committee) has reviewed and considered the Tribal Court/State Court Forum’s 
Amended Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders and 
Judgments, and submits fourteen copies of this letter for consideration at the October 29, 2002 Supreme 
Court hearing on the Petition. The committee does not wish to make an oral presentation at the hearing, 
but does wish to express its support in writing for adoption of the Tribal Court/State Court Forum’s 
Amended Petition. 

The Minnesota Supreme Court Task Force on Racial Bias in the Judical System released its report in 
May 1993. The Implementation Committee was created at that time to put the report recommendations 
into action, and has been working towards that goal for almost 10 years. Several recommendations in 
the Race Bias Report touch on the same issues raised by the Tribal Court/State Court Forum’s Petition. 
The Race Bias Report found that tribal courts were often not recognized in court proceedings and that 
there was a general ignorance in the legal community about issues of tribal court jurisdiction, 
sovereignty and autonomy.’ The Implementation Committee supports adoption of the Tribal Court/State 
Court Forum’s Amended Petition because it would serve to educate judges and attorneys about the 
status of tribal courts as courts of competent jurisdiction, addressing a problem recognized in the 1993 
Race Bias Report that continues to this day. 

The 1993 Race Bias Report also specifically addressed the importa:nce of recognizing tribal court 
jurisdiction in the area of child protection matters. The report outlines several recommendations 
regarding the Indian Child Welfare Act (ICWA), including training of.judges, attorneys and Guardians 

’ Minnesota Supreme Court Task Force on Racial Bias in the Judicial System, Final Report 117, 122 (May 1993). 
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ad Litem on the provisions of ICWA and requiring the Department of Human Services to notify Native 
Americans of their right to have the tribe intervene and the right to have the matter brought to tribal 
court.* The Tribal Court/State Court Forum’s Amended Petition provides examples of how failure to 
recognize a tribal court order has caused potentially dangerous situations for Native American children 
and teenagers.3 No Native American child should be caught in limbo while a court order is questioned 
simply because it originated in a tribal court, particularly when Congress has mandated that such orders 
be given full faith and credit.4 The Implementation Committee believes that adoption of the Tribal 
Court/State Court Forum’s Amended Petition would improve the relationship between the state courts 
and tribal courts, and this improved relationship would increase protection and services for Native 
American children and teenagers. 

In conclusion, the Implementation Committee voted overwhelmingly to support the Tribal Court/State 
Court Forum’s Amended Petition because adoption of the proposed rule would move the judicial system 
forward in implementing the recommendations of the Minnesota Supreme Court Task Force on Racial 
Bias in the Judicial System.’ The Implementation Committee believe:; that adoption of the proposed 
rule would serve to educate judges and attorneys on the status of tribal courts as courts of competent 
jurisdiction and would improve the relationship between the state coun:s and the tribal courts, thereby 
increasing protection for Native American children. These issues were clearly stated in the 1993 Race 
Bias Report and continue to .this day. As a state with a significant Native American population, 
Minnesota needs to have a court rule providing the procedure for recognizing tribal court judgments. 

Respectfully submitted on Behalf of the Implementation Committee on Multicultural Diversity and 
Racial Fairness in the Courts, 

Bridget C.-Gemander 
Implementation Committee Staff 
120 Minnesota Judicial Center 
25 Rev. Dr. Martin Luther King Boulevard 
St. Paul, MN 55155 
(65 1) 284-0248 

’ u at 95-96. 
3 Tribal Court State Court Forum, Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court Orders 
and Judgments 4-5 (April 11, 2002). 
‘See 25 U.S.C. $ 191 I(d). 
’ Justice Page abstained from voting in this matter, and Justice Paul Anderson was not present at the Implementation 
Committee meeting at which the vote occurred. 



UNIVERSITY OF MINNESOTA c . 
Twin Cities Campus The Law School 

Walter F: Mondale Hall 

Room 285 
229 - 19th Avenue South 
Minneapolis, MN 55455 

612-625-1000 
Fax: 612-625-2011 
http://www.law.umn.edu/ 

November 1,2002 

Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial Center 

OFFICE OF 
APPELLATE COURTS 

N()V 4 - 2002 

Fl LED 
25’ Constitution Avenue . 

St. Paul, Minnesota 55 155 

Re: Minnesota Supreme Court Hearing on the Petition fclr Adoption of a Rule of 
Procedure for the Recognition of Tribal Court Judgments; Supplemental Comments. 

Dear Mr. Grittner: 

Following the hearing on Tuesday, October 29, 2002, I wish to supplement my remarks. 
In the paragraphs below, I seek to address general concerns rai,sed by the Supreme Court 
at the hearing and, in particular, a question by Justice Anderson that was likely prompted 
by an omission in the petition for adoption of the rule. 

One recent state supreme court to have faced the question of whether to adopt a broad 
rule recognizing tribal court judgments is the Supreme Court of Arizona.’ The Arizona 
court adopted a rule that is substantially similar to the proposed Minnesota rule in the 
following key respects: First, it is not limited to a narrow area of particular subject 
matter, but extends broadly to “any final written judgment, decree or order of a tribal 
court[ .y2 Second, it imposes the burden of objecting and the burden of proof on the 
party opposing recognition.3 Finally, if the state court finds that the tribal court lacked 
jurisdiction or failed to provide due process, the state court is pmhibited from recognizing 
the tribal court judgment.4 This last provision insures independent and objective state 
court review of the tribal court judgment to insure that the tribal judgment complies with 
federal due process. 

‘The chart attached to the petition in this matter, which was no doubt completed at an 
earlier time during this lengthy undertaking, is incomplete. The chart notes an Arizona 
rule adopted in 1994 that is limited to involuntary commitment orders, but it omits 
Arizona’s more rkcent and more relevant action. In 2000, the’ Arizona Supreme Court 
adopted a broad rule that applies to all tribal court judgments, irrespective of subject 
matter. See Arizona Rules of Procedure for the Recognition of Tribal Court Civil 
Judgments, Rules l-6, 17B Ariz. Rev. Stat. Ann. (2002). 
2Arizona Rules of Procedure for the Recognition of Tribal Court Civil Judgments, Rule 2 
(definitions). 
3u, at Rule 4 (burden of objecting) and 5(c) (burden of proof following objection). 
41cJ. at Rule 5(c)(l) and (2). 
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Tribal Recognition Rule; Supplemental Comment 
November 1,2002 
Page two 

In adopting this rule, the Arizona court therefore implicitly :rejected the alternatives of 
demurring to uncertain legislative action or awaiting the development of common law. 

In contrast, in South Dakota, the tribal court judgment recognition rule originally 
developed by common law, but ultimately yielded to legislation.’ Legislation was 
necessary there apparently because the legislature wished to impose a substantive change 
in the burden of proof that developed under common law prirciples of comity. In other 
words, the South Dakota Supreme Court’s leadership spurred public debate on the issue. 

The proposed rule in Minnesota is substantially similar to the Arizona rule. It is a 
cautious approach in dealing with a thorny problem that is sure to arise in the future. For 
ready reference, the Arizona rule and the South Dakota law are appended below. 

Thank you for your consideration. 

I$espectfully yours, 

(612) 624-3869 

Attachment: 

Arizona Rules of Procedure for the Recognition of Tribal Court Civil Judgments; 
South Dakota Codified Law on Recognition of Tribal Court Olrder or Judgment in State 
courts. 

‘Compare Mexican v. Circle Bear, 370 N.W.2d 737 (S.D. 1985) (applying regular civil 
burden of proof in comity analysis as to whether to recognize tribal court judgment) with 
S.D. Codified Laws $ l-l-25 (Michie 1992) (requiring clear and convincing evidence in 
such comity analysis). See also Red Fox v. Hettich, 484 N.W.2d. 638, 641 n.2 (S.D. 
1993) (explaining that the South Dakota Legislature rejected the Supreme Court’s 
approach in Mexican v. Circle Bear and enacted “more restrictive” requirements for 
comity toward tribal court judgments). 



ATTACHMENT 

Arizona IRules of Procedure for the Recognition of Tribal Court Civil Judgments 
17B Ariz. Rev. Stat. Ann. (2002) (adopted May 3 1,2000, effective Dec.l,2000) 

Rule 1. Applicability 

These rules shall govern the procedures for recognition and enfilrcement by the superior 
courts of the State of Arizona of trial court civil judgments of any federally recognized 
Indian tribe. Determinations regarding recognition and enforcement of a tribal judgment 
pursuant to these rules shall have no effect upon the independent authority of that tribal 
judgment, To the extent that they are not inconsistent with these rules; the Arizona Rules 
of Civil Procedure shall apply. 

These rules do not apply to tribal judgments for which federal law requires that states 
grant full faith and credit recognition or for which state law mandates different treatment. 

Nothing in these rules shall be deemed or construed to expand or limit the jurisdiction 
either of the State of Arizona or any Indian tribe. 

Rule 2. Definitions 

As used throughout these rules: 

(a) “Tribal court” means any court or other tribunal of any federally recognized Indian 
nation, tribe, pueblo, band, or Alaska Native village, duly established under tribal or 
federal law, including courts of Indian Offenses organized pursuant to Title 25, Part 11 of 
the Code of Federal Regulations. 

(b) “Tribal judgment” means any final written judgment, decree or order of a tribal court 
duly authenticated in accordance with the laws and procedures of the tribe or tribal court. 

Rule 3. Filing Procedures 

(a) Documents to be Filed. A copy of any tribal judgment may be filed in the office of the 
clerk of thle superior court in any county of this state. 

(b) Notice: of Filing. The person filing the tribal judgment shall :aake and file with the 
clerk of thle superior court an affidavit setting forth the name and last known address of 
the party seeking enforcement and the responding party. Prompl:ly upon the filing of the 
tribal judgment and the affidavit, the enforcing party shall serve upon the responding 
party a notice of filing of the tribal judgment, together with a copy of the judgment, in 
accordance with Rule 4.1, Arizona Rules of Civil Procedure, or shall mail by certified 
mail, return receipt requested, the notice of filing and a copy of the judgment to the 
respondiqg party at the last known address. If the responding party is the State of 
Arizona, or any of its officers, employees, departments, agencies, boards, or 
commissions, the notice of filing shall be mailed to the Attorney, General’s Office. The 
enforcing party shall file proof of service or mailing with the clerk. The notice of filing 



shall include the name and address of the enforcing party and the enforcing party’s 
attorney, if any, and shall include the text of Rules 4 and 5(a) and ( b). 

Rule 4. Responses 

Any objection to the enforcement of a tribal judgment shall be liled within twenty (20) 
days of service or of receipt of the mailing of the notice of tiling the judgment, or within 
twenty-five (25) days of the date of mailing, whichever last occurs. If an objection is filed 
within this time period, the superior court may, in its discretion, set a time period for 
replies and/or set the matter for hearing. 

Rule 5. Recognition of Tribal Judgments 

(a) Enforcement of Tribal Judgment. A tribal judgment, unless objected to in accordance 
with Rule 4, shall be recognized and enforced by the courts of this state to the same 
extent and shall have the same effect as any judgment, order, or’ decree of a court of this 
state. 

(b) Certification by Clerk of Court. If no objections are timely liled, the clerk shall issue a 
certification that no objections were timely filed, and the tribal -judgment shall be 
enforceable in the same manner as if issued by the superior court. 

(c) Mandatory Considerations Following Objection. A tribal judgment shall not be 
recognized and enforced if the objecting party demonstrates to l;he court at least one of 
the following: 

1. The trial court did not have personal or subject matter jurisdiction. 
2. The defendant was not afforded due process. 

(d) Discretionary Considerations Following Objection. The superior court may, in its 
discretion, recognize and enforce or decline to recognize and enforce a tribal judgment on 
equitable grounds, including: 

1. The tribal judgment was obtained by extrinsic fraud. 
2. The tribal judgment conflicts with another final judgment that is entitled to 
recognition. 
3. The tribal judgment is inconsistent with the parties’ contractual choice of 
forum. 
4. Recognition of the tribal judgment or the cause of action upon which it is based 
is against fundamental public policy of the United State,5 or the State of Arizona. 

Rule 6. Stay 

If the objecting party demonstrates to the superior court that an appeal from the tribal 
judgment is pending or will be taken, or that a stay of execution has been granted, the 
court shall stay enforcement of the tribal judgment until the aprleal is concluded, the time 
for appeal expires, or the stay of execution expires or is vacated. 



South Dalkota Statute on Recognition of Tribal Court Judgments 
S.D. Codified Laws 0 l-l-25 (Michie 1992) 

No order or judgment of a tribal court in the state of South Dakota may be recognized as 
a matter of comity in the state courts of South Dakota, except under the following terms 
and conditions: 

(1) Before a state court may consider recognizing a tribal court order or judgment the 
party seeking recognition shall establish by clear and convincing evidence that: 

(a:) The tribal court had jurisdiction over both the subject matter and the parties; 

(b) The order or judgment was not fraudulently obtained; 

(c) The order or judgment was obtained by a process that assures the requisites of 
an impartial administration of justice including but not limited to due notice and a 
hearing; 

(d) The order or judgment complies with the laws, ordinances and regulations of 
the jurisdiction from which it was obtained; and 

(e:) The order or judgment does not contravene the public policy of the state of 
South Dakota. 

(2) If a court is satisfied that all of the foregoing conditions exis’t, the court may recognize 
the tribal court order or judgment in any of the following circumstances: 

(a) In any child custody or domestic relations case; or 

(b:) In any case in which the jurisdiction issuing the order or judgment also grants 
comity to orders and judgments of the.South Dakota courts; or 

(c) In other cases if exceptional circumstances warrant it; or 

(d:) Any order required or authorized to be recognized pursuant to 25 U.S.C., $ 
191 l(d) or 25 U.S.C., 5 1919. 
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November 4,2002 

Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Re: Public Hearing on the Petition for Adoption of a Rule of Procedure for 
the Recognition of Tribal Court Orders and Judgments 

Dear Mr. Grittner: 

I attended the Supreme Court’s hearing on this proposed rule on October 29,2002, 
and submit this writing in response to Chief Justice Blatz’s invitation for supplemental 
written material. 

A couple of the speakers opposed to the proposed rule suggested a lack of support for 
the proposed rule both among members of the tribal court bars and among Indian people. As 
an enrolled member of the Oglala Sioux Tribe and an attorney who has practiced in three of 
the tribal courts in Minnesota, I write to dispel that myth. 

I have practiced in the courts of the Shakopee Mdewakanton Sioux (Dakota) 
Community, the Mille Lacs Band of Ojibwe, and the Grand Portage Band of Chippewa. I 
also served as the Court Administrator for the courts of the Prairie Island Indian Community 
and the Lower Sioux Community for several years and observed hundreds of proceedings in 
those courts. Each of these courts has established rules of procedure,’ law-trained judges,2 
and decisions that are available to the public.3 Each court system also has its own appellate 

’ The Mille Lacs Band of Ojibwe has adopted the Federal Rules of Procedure to govern its 
proceedings. The rules of admission to practice and of procedure for many of the Tribal Courts in Minnesota 
can be found on the Minnesota American Indian Bar Association’s web site, at www.maiba.org. Contrary to at 
least one speaker’s claim, one does not generally have to be a member of a tribe to become licensed to practice 
in that tribe’s court system. In all but the Red Lake Tribal Court (and the Court should be aware that because 
the Red Lake Triibal Court system does not currently recognize Minnesota’s judgments and orders, it will not 
be affected by the proposed rule), the major requirement to become licensed to practice is to be licensed to 
practice in any state. 

2 The trial court judge for the Mille Lacs Band is required to be law-trained, but the Justices on its 
Court of Appeals are not (though they are served by a law-trained judicial clerk). 

3 The Shakopee Mdewakanton Sioux (Dakota) Community Tribal Court has published its own 
decisions and a digest, copies of which were given to the Chief Justice in 1999, and which are available 
through the Tribal Court and in the libraries of at least three of the four law schools. Decisions of all of the 

Minnesota 
~‘Footnote continued on next page.) 

Colorado Iowa London Frankfurt ‘shanghai 



Frederick Grittner 
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system, and I can tell you from personal experience that the appellate courts do not simply 
function as rubber stamps for the trial courts. 

Although it seemed few of those who spoke against the proposed rule at the Court’s 
hearing last week had any actual experience in a tribal court, those who professed any 
experience seemed to focus on the alleged lack of independence of the tribal courts from the 
governments they served. In my experience in Minnesota’s tribal courts, I have never seen 
evidence, directly or indirectly, that a tribal government interfered1 with a court’s 
independence or influenced a court’s decisions, and this includes my experience representing 
tribal governnients in their own tribal courts. 

What I have seen-and what many of the speakers opposed to the proposed rule 
seemed to really be complaining about-is that tribal leaders do play a role in selecting tribal 
court judges. This is no different than in state or federal systems, however, where governors 
and presidents’ play large roles in selecting judges for their government’s courts, even when 
those judges will have to rule on cases in which the government is a party. Tribal courts 
should not be condemned (or their decisions refused to be recognized) simply because their 
judges are selected by an almost universal system. 

In short, as someone who has practiced in and observed proceedings in five of the 
eleven tribal courts that would be affected by the proposed rule, I have seen nothing to back 
up the claims any of the speakers who purported to have personal knowledge about these 
tribal courts. In evaluating the proposed rule, the Court must be sure to recognize much of 
the opposition for what it is: allegations of disgruntled litigants and accusations by tribal 
political disse,vlters. 

As litigation in Minnesota’s tribal courts has increased in recent years, tribal courts 
have come to play an ever-more-important role in the administration of justice in the state. 
In fact, this Court has ruled that when examining whether a state court should exercise 
concurrent jurisdiction over a matter within a tribal court’s jurisdiction, the guiding principle 
is deference. Gavle v. Little Six Inc., 555 N.W.2d 284,291 (Minn. 1996). Adopting the 
proposed rule will not only protect Indian children, but will fulfill that principle of deference 
and clarify that litigants need not re-litigate civil matters already decided in tribal courts just 
to have judgments enforced off the reservations. 

Sincerely, 

(Footnote contiwsd from previous page.) 
tribal courts, except those designated as confidential (usually juvenile or children’s matters) are available 
through their clalcs’ offkes. 
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Frederick Grittner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55155 

tiov - 5 2002 

FILED 

Re: Post-Hearing Submission on Petition for Adoption 
of a Rule of ProcedureJ’or the Recognition of Tribal 
Court Orders and Judgmenis 

Dear Mr. Grittner: 

Members of the .Minnesota Tribal Court/State Court Forum 
(“Forum”) appreciated the opportunity 110 both participate in and view 
the hearing that this Court provided on October 29,2002, regarding 
the Petition. that was submitted to the Court on April1 1, 2002, 
requesting adoption of a rule of procedure for the recognition of tribal 
court orders and judgments. Because the Chief Justice provided an 
opportunity for further comment, the Forum submits the following for 
further consideration by the Court. 

0 RULEOR~TATUTE 

The Court raised several questions regarding the need 
for a rule instead of a statute enacted by the 
legislature, presumably following up on the advice of 
the Minnesota Supreme Court Advisory Committee 
on General Rules of Practice that the proposed rule 
was of a substantive rather than procedural nature. 

The proposed rule recognize,s those elements of 
comity that typically apply when considering 
enforcement of a foreign judgment. It contains 
nothing that would affect a litigant’s substantive 
rights. A statute is required where substantive rights 
are affected, such as shitig the burden of proof onto 
a party seeking recognition. S.D.C.L. $ l-1-25( 1) 
(The parties seeking recognition shall establish [the 
requirements of comity] by clear and convincing 
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evidence.) The proposed rule recognizes the burden at common law that is 
customarily placed on a party objecting to enforcement. 

Two states have spoken both legislatively and by rule regarding enforcement of tribal 
court judgments: 

NORTH DAKOTA 
1995-c0urt rule - N.D.R.Ct. 7.2 (1995). 
1995~legislation - N.D. Cent. Code § 27-01-09 (1995). 

OKLAHOMq 
1994-court rule - Okl. St. Ch. 2, App., Rule 30 (1995). 
1994~legislation - Okl. Stat. 0 728 (1995). 

Three states currently have spoken only by rule: 

ARIZONA 
2000-court rule - Ariz. R. Proc. Tribal Ct. Civ. Judgments l-6 (2000). 

WASH:INGTON 
1995court rule - Wash. R. Super. Ct. Civ. C.R. Rule 82.5(c) (1995). 

1996-court rule - M.C.R. 2.615 (1994). 

Four st;stes have spoken only through legislation: 

NORTB CAROLINA 
2001~ltgidation - N.C. Gen. Stat. $ lE-1 (2001). 

DAKOTA SOUTIH 
1986&gidation - S.D.C.L. $1-1-25 (1986). 

1991~ltgislation - Wis. Stat. $806.245 (1991). 

1994&gidation - Wyo. Stat. $5-1-111 (1994). 
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Four states have spoken to this issue by Supreme Court decision - NEW MEXICO, 
IDAHO, MONTANA and OREGON. 

0 DUE PROCESS AND PROVISION OF COUNSEL 

Justice Paul Anderson asked several times for a clarification of the meaning of 
minimaZ due process. It is not clear from what source that concern arose, but the 
proposed rule contains no such standard. The requirement i:s “. . . a process that 
afforded fair notice and a fair hearing compatible with due process of law.” This is 
a higher level than the United States Supreme Court imposed in its requirements for 
the application of comity in Hilton v. Guvot, 159 U.S. 113 (1895) (the foreign decree 
must have been rendered by its system of law reasonably assuring the requisites of 
an impartial administration - - due notice and a hearing). There is no conceivable 
justification for characterizing the due process provision of the proposed rule as 
“minimal,” or implying that it is in any way deficient. 

The Court also asked whether a tribal court would be required to provide counsel to 
litigants who could not obtain their own counsel. We must keep in mind that the 
proposed rule only speaks to civil matters and explicitly excludes criminal matters 
from its’ application. However, even if the proposed rule were applicable to criminal 
matters, the Indian Civil Rights Act specifically excludes a requirement for tribes to 
provide assigned counsel. See, 25 U.S.C. 6 1302(6). 

0 MANDATORY COMITY 

Counsel for the Minnesota Supreme Court Advisory Committee on General Rules 
of Practice has suggested to the Court that the effect of the pralposed rule will make 
comity :mandatory within the State of Minnesota. The Forum has already questioned 
the accuracy of that characterization in its October 15,2002, submission to the Court. 
It is true that recognition and enforcement pursuant to comity is voluntary and 
discreti’onary because an enforcing country or state is not bound to enforce a foreign 
nation’s or state’s judicial orders and laws. However, the United States Supreme 
Court set forth four requirements for the application of comity in Hilton v. Guvot, 
supra. We see little or no difference between the requirement set forth by the United 
States Supreme Court there and the proposal before this Couti that would require 
certain considerations for a comity enforcement decision by a trial court in 
Minnesota. 
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0 COMMONLAWDEVELOPMENT 

Justice Blatz asked why an issue of such importance has not lbeen presented to the 
Court fo date. There are several very clear reasons why this has not happened. In 
emergent situations, it would be next to impossible to obtain emergency review by 
this Court to ensure the safety of a baby born with cocaine in its system and on’the 
verge of being released to its addicted parent or parents. Additionally, when a tribal 
court issues an order that needs recognition and enforcement in state court, the tribal 
court is not a party to that recognition and enforcement action and could not appeal 
such a lmatter to this Court. If a party is not solvent enough to present an appeal to 
this Court, he or she is simply left without resolution. 

Another obvious reason why it is most appropriate for this Court to address the recognition 
and enforcement difficulty, rather than the legislature, is the simple fact that it is a proper 
communication between governments for courts to find resolutio:n to such problems among 
themselves. Such was the understanding of the judges participating in the cooperative effort that 
produced the proposed rule, as well as the Conference of Chief Judges and the Board of Governors 
of the Minnesota State Bar. We would note that the proposed rule was approved by those two bodies 
in its present form, not in a form that would exclude all but juvenile and family matters. 

All of the substantive law necessary to allow for recognition and enforcement of tribal court 
orders in the State of Minnesota currently exists: this proposed rule would provide the necessary 
procedure so that all of those laws are uniformly applied throughout ihe State. 

We again ask that the Court approve the proposed rule. 

RESPECTFULLY SUBMITTED, 

MINNESOTA AL COURT/STATE COURT FORUM 

r, State Court Committee 
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State of Minnesota in Supreme Court, 
CX-89-I 863, 

ret Petition for Adoption of a Rule of Procedure for the Reco 
Tribal Court Orders and Judgments 

Submitted herewith is a rough draft of remarks I was going to make at the October 
29, 2002, if given the chance. I was not one of the speakers chosen to testify but William 
Lawrence ancl Clara Niiska attempted to yield some of their time so that I could speak. 
However, Frederick Grittner, Clerk of Appellate Courts, would not allow Mr. Lawrence or 
Ms. Niiska to yield to me. 

In addition to the draft of my remarks I am also enclosing a. letter dated June 20, 
2000, that I had sent to the Lower Sioux Community Council expressing my dismay with 
their actions. Although I did not receive a direct response from the council that they received 
my letter, a letter (copy enclosed) from attorney James Schoessler, addresses my 
concerns. Copies of the first two pages of said letter were dispersed to those of us who 
attended a meeting In July, 2000. Since we did not receive the entire letter from the council, 
we inquired as to why and were told that the remainder was about another matter pertaining 
to “dogs.” We could receive no further information from the council. 

As I wrote in my petition, I felt that it was because of my outspoken criticism of the 
council’s actions that I was removed as a “qualified member.” This is just one example of 
the capricious and arbitrary actions taken by the tribal council, aided and abetted by the tribal 
attorneys who are petitioning for adoption of a Rule of Procedure for Recognition of Tribal 
Court Orders and Judgments. 

I feel my reasons for opposing the adoption of a Rule of F’rocedure for Recognition 
of Tribal Court Orders and Judgments are compelling, and I hope the State of Minnesota in 
Supreme Court will review my petition as submitted, along with l.he enclosed evidence. 

Maxine V. Eidsvig 

5625 Xerxes Ave. So. #I 12 
Minneapolis, MN 55410 
Tel: 612-929-4638 



My name is Maxine Eidsvig. I would like to thank Bill Lawrence and Clara Niiska for 

yielding some of their time to me. Since I have submitted written petitions to the Court, I 

will try not to go into detail about the points I have already addressed. I am an enrolled 

member of the Lower Sioux Indian Community. Lower Sioux h’as approximately 900 . 

enrolled members, adults and minors. Some 300-plus are adults (18 years and over) 

receiving per capita. There are a few members who have not retlJrned and the rest of the 

population are children under 18 years of age. I moved back to the community area in 

1991, nearly two years after I had retired from my position as a payroll supervisor for the 

U.S. Postal Service. I decided to move back, not only to take advantage of the per capita 

payments to rnembers from casino profits to supplement my annuity but also because this 

is where I spent my formative years. I remember the community as a wonderful place to 

grow up. We were children of the Depression and of World War II, both events which left 

lasting impressions on all of us. I believe we were molded by those events just as all 

American youlth were. Perhaps it is why we grew up to be the people we were even 

while as American Indians we were denied certain rights and privileges. 

One of those privileges was education. I graduated from 1:he Morton Public School 

in 1945, the only Indian student in my class. 1 would have liked to have gone on to college 

after graduation but that privilege was not available to me at that time, for various reasons. 

In 1995 at the age of 68, I finally got the opportunity to go for that degree that had 

eluded me for 50 years. I received my Bachelor of Arts degree from the University of 

Minnesota on May 12,2001, at the age of 73. 

I was required to return to the community within 60 days after graduation, based on 

the rules of the Membership Privilege and Gaming Revenue Allocation Ordinance I was 

well aware of this rule, and also aware that I would be watched by the tribal council. In fact, I 

was told by one of the member of that council that I would be watched. I told her I knew 

that and that I was looking for a place in Redwood Falls, where I had resided before moving 

to Minneapolis to attend the University. When it appeared that I was not going to be 

immediately successful in finding what I was looking for, a distant relative offered me the use 

of a bedroom in her home, an offer which I accepted gratefully. As you have probably 

read in my wrilten affidavit, this was not acceptable to the council. The council passed a 

resolution to take away not only my per capita privileges but also my right to vote in 



community elections. While the community has established a litany of rules for residency for 

members returning after a two-year absence from the area, there are no such rules for 

students returning from a period of absence in pursuit of an education except the 60 day 

requirement. 

I was left in the tenous position of finding a lawyer to represent me in tribal court. I 

have an excellent lawyer, but we both knew that it was going to an uphill battle. But what 

choice did I have. After my complaint was filed, the Lower Sioux Community Court, on 

April 5, 2002. enacted the Lower Sioux Indian Community Administrative Procedures 

Ordinance whlich the court would have us believe was done to enable me and others 

similarly situated to bring an action against the Community, but which actually precludes me 

from having my day in court. On September 26, 2002, the LS Community Court 

dismissed my case. 

What is difficult to accept is why this action was taken against me when the son of the 

chairman who signed the initial petition to remove me as a qualified member, left the area 

and was gone’ for two years before he started school. Under the new administration, he 

was ordered to return early in 2002, but has since returned to California and is not longer a 

student. To date, no action has been taken against him and he remains a “qualified 

member.” Others have been affected by the disparate actions of the community council. 

When i was removed on October 29, 2001, one year ago today, another elder, 65 

year old, Paul Crooks was also removed. Paul has the misforturle of being memtally 

disabled and has since suffered a severe brain injury and is a resident in a nursing home in 

Franklin, MN, which is within the IO-mile prescribed area. 

Leona Bluestone, age 63, has been a patient at same nursing home since June 

1996 but the community will not recognize that she is entitled to the same benefits that 

other “qualified members” receive. Paul and Leona have been enrolled members their 

entire lives. To deny them just so that others may get a few more dollars in their pockets is 

unconscionable. Early this year, the community adopted a resolution affecting members 

with mental health problems. This resolution was specifically adopted for the 30 year old 

son of another past council president, who literally destroyed his brain with drugs and is now 

a resident of a health facility ourside the 1 O-mile prescribed area. This resolution guarantees 

that his per capita will not be stopped., which is as it should be. Per capita is responsible 



for his health situation and per capita should take care of him This is just another example of 

the disparate 1:reatment accorded certain members. 

Marion Ross, age 82, is an elder who has been denied elqrollment even though she 

was born and raised in the community. The current president in arrl interview with the 

Redwood Gazette in September, 2001, said one of the council’s priorities were the elders 

of the community. Their action or lack of action regarding these elders would seem to 

contradict those remarks. 

I oppose full faith and credit for tribal courts. Without a separation of powers, tribal 

courts represent only the tribal governments. Sovereignty no longer protects the people 

for whom it was intended. In all of my 75 years, I cannot recall a more difficult time to be an 

Indian. Thnak you. 



To: Lower :Sioux Community Council 
Lower :Sioux Enrollmet% Committee 
P.O. Box 308 RR #I 
Morton, MN 56270 

From: Maxine V. Eidsvig 
5625 Xerxes Ave. So. #I 12 
Minneapolis, MN 55410 

Date: June 20, 2000 

I am writing in regard to the “survey conducted on June 15, 2000 The notice sent out to 
voting community members emphasized that this was only a surdey on the five-year 
residency requirement, which had been voted on and passed on November 17, 1998. 
The “survey” was not to be construed as a vote, and yet for all intents and purposes, it 
appeared it wa\s a vote. There was nothing in the notice or on the “ballots” to indicate just 
how comprehensively the results of this “surveyll were to be studied or if the numbers 
were going to be tallied to determine what action was to be taken. 
information beforehand saves a lot of questions being asked later. 

Providing substantial 

In actually, the vote held on November 17, 1998, did not appear to have been conducted 
properly. According to Article VI II, Section 1, any exercise of any enumerated powers 
lodged by the Community Council shall be subject to a referendum vote of the people 
upon a written petition signed by not less than 25 percent of the total number of voters in 
the last regular election. To my knowledge there was no such petition circulated prior to the 
election conducted on November 17, 1998. If there was such a petition, members were 
never notified. And if there was, perhaps it should be produced now. Accordin 
letter dated 0c:tober 9, 1998, from Area Director Larry Morrin, it was the Lower 8 

to the 
ioux 

Community Council who made the request to Call and Conduct a Secretarial Election. At 
the quarterly meeting conducted in March, 2000, when members asked who determined 
that an election was to be conducted to change the residency requirement from two years to 
five years, there were not definite answers given. Yes, we were all aware that there was an 
election and we were notified of the results, but who actually called the election and was it 
called properly? It seems there was an attempt to shift the blame to the Enrollment 
Committee at the March meeting or at least to hold them accountable. A committee’s sole 
responsibility should be to make recommendations which theCouncil may or may not go 
forward with. All in all, the questions asked and the Council’s inability to answer them was an 
embarrassing exchange to witness. 

We are all aware of how and when the two year residency requirement was instituted. That 
requirement was a travesty and everyone knew it. It was wrong because most of the 
people involved in the lawsuit at that time were members who were either born and/or 
raised on the reservation. 
70’s. 

Many were in their 50’s, some in their 60’s. and a few in their 
Requiring us to fulfill a two year residency was wrong. There is not other way to 

describe it. The legal team employed at that time, (which, ironically, is the same team 
today), had a lot to do with coming up with a residency requirement. One can not help but 
wonder if the council that was in place at that time would have even thought of a residency 
requirement. 
unheard of. 

Residency requirements for enrolled members of an Indian reservation was 
Even today, Lower Sioux is probably the only Indian reservation with such a 

requirement. That is why it is-$0 wrong. The image of the Indian as a people who care 
about one another is sorely being challenged by our own actions. We rail against the U.S. 
Government and everyone else whom we feel compelled to blame for our woes, but what 
we do to ourselves is far worse. 



There are so many other matters we should be concerning ourselves with, such as what we 
are doing to thie young people. When our youth are dropping out of school at an alarming 
rate, without even a high school education, we should be concerned. These are the people 
who will be conducting reservation business in the future and we are not doing anything to 
prepare them for the task at hand. The council must do whatever is necessary to change 
the direction in which the youth of the community appears to heading. It is a terrible onus 
that the council has to bear but bear it they must. If the Bureau of Indian Affairs or the legal 
counsel representing the community cannot help, then the Lower Sioux Council must seek 
help and advic:e elsewhere. What this council seeks to do about the education of the youth 
will have an impact on the community for many years to come. Wouldn’t it better to be 
remembered as a council who was not afraid of attacking a serious, daunting problem than 
one who was aware there was a problem and did nothing? 

There should also be some serious dialogue about the people who lived on the 
reservation during the 1930’s, the 1940’s, and the 1950’s, who have yet to return to the 
reservation. Yes, there were those of us who had to fight in the courtroom to regain our 
rightful status, and who had to settle for the two-year residency rule. As I said before, it was 
wrong and we should not sit back and say, “I had to wait two yeais so everyone else 
should have to wait also.” Additionally, if someone grew up on the Lower Sioux 
Reservation but through no fault of their own had dual enrollment or is the only one in the 
family to have been enrolled at another reservation where they had never resided, they 
should be allowed to return to their home reservation. 
Eller. 

I am thinking in particular of Leonard 
He never ever lived in Flandreau, so why, in his later years must he be separated 

from his family. The community should welcome him back where he belongs. When his 
sister, Juanita, returned at the age of 70 years old, she should not have had to wait two 
years to reestablished her residency. The number of this particular group of people cannot 
number more than twenty-five or thirty, it that, so we are not talking about a large group of 
people, which seems to be the concern of the council. The longest these people should 
have to wait is one month. For those who never lived on the reservation but are enrolled 
members, the mo years residency requirement is proper. A five-year residency 
requirement is unconscionable. 

These are just a few of the concerns this council should be focusing on. There is such a thing 
as taking care of those who are not only deserving, but entitled to some consideration, and 
dealing with those who are only interested in themselves. For the most part, this council has 
acted responsibly and should be commended for that but calling for a vote to change the 
residency rule from two years to five years is a blemish on their tenure and should be 
expunged. 

Sincerely, 

Maxine V. Eidsvig 

cc: United States Department of the Interior 
Bureau of Indian Affairs 
Attn: Dwayne Bird Bear 
1849 C Street NW 
Washington, DC 20240 
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JACOIBSON, BUFFALO, SCHOESSLER & MAGNUSON, LTD. 

ATTORNEYS AT LAW 

John E. Jacobson 

Henry M. Buffalo, Jr.* 

James M. Schoessler 

Mary B. Magnuson 

Mark A. hderson 

Steven G. Thorne 
Joseph F. Halloran 

Peter G. Gtiffint 
Allison F. Eklund 

246 Iris Park Place 
1885 University Avenue West 

Saint Paul, Minnesota 55 104 

Telephone (651) 644-4110 
Facsimile (651) 644-5904 
‘Also Admitted in Wisconsin 
tAlso Admitted in Connecticut , 

July 19,200o 

Loretta Oliver 
Lower Sioux Comrnunity Council 
39527 Reservation Highway 1 
Morton, MN 56270 

Re: Inquiries About the 1998 Constitutional Amendment Process and the 
Requirements of Residency forNewly Enrolled Members 

Dear Loretta: 

This is in response to the questions you asked recently by phone and letter concerning the 1998 
Constitutional Amendment and the residency requirement of newly ~enrolled members. 

Constitutional Amendment 

You asked whether the referendum vote in November of 1998 on the Constitutional Amendment 
(regarding a five year residency requirement) was conducted properly. The short answer is yes: 
it was conducted in accordance with federal law and Lower Sioux Constitutional provisions. It 
was approved as lawful by the United States Secretary of the 1nterio:r. 

Your primary {question revolved around ,the lack of a “petition” from the membership asking for 
the Amendment and the corresponding Secretarial Election. Neither the Lower Sioux 
Constitution nor federal law states that a petition is necessary to ca:!l a Secretarial Election for a 
Constitutional Amendment. In fact, Article XIII of the Constitution requires the Community 
Council, not the membership, to ask for the Election. Specifically, that Article states: 

It shall be the duty of the Secretary of the Interior to call an 
election on any proposed amendment upon receipt of a written 
resolution of the Community Council signed by at least three 
members of the Council. 



Loretta Oliver 
July 19, 2000 
Page 2 

The federal regulations governing Secretarial Elections defer to the language in the Tribal 
Constitution. 25 Code of Federal Regulations 0 81.5(d) says that “the Secretary shall authorize 
the calling of an election on the adoption of amendments to a constitution and bylaws or a 
charter when requested pursuant to the amendment article of those documents.” (There is a 
“default” mechanism in the federal regulations, to be used in the absence of applicable 
constitutional procedures. 25 CFR $ 81.5(e). That also requires a request, not from the 
membership, but from the “recognized tribal government.“) The Secretary of the Interior 
determined that the Lower Sioux Community Council’s resolution requesting a Secretarial 
Election was appropriate under the Community Constitution and federal law. 

In sum, the Lower Sioux Council properly submitted a request to the Secretary of the Interior to 
call a Secretarial Election for the proposed Constitutional Amendment. The Secretary 
determined that the request was valid. The Secretary supervi,sed the notification of the 
membership concerning the date of the vote and the meaning of the proposed amendment. The 
vote was monitored by representatives of the Secretary. The results were certified by the 
Secretary. The procedure was proper. 

There is no Constitutional requirement that the Community membership must approve by 
referendum each and every exercise of governmental authority by the Community Council, 
including the exercise of authority to ask for a Secretarial Election. It is true that certain actions 
by the Council may be vulnerable to a referendum if the appropriate petition with appropriate 
signatures is submitted. The referendum provision is contained in Article VIII of the 
Community Clonstitution. Article VIII states: 

Any exercise of any enumerated powers lodged in the Community 
Council shall be subject to a referendum vote of the people upon a 
written petition signed by not less than 25 percent of the total 
number of voters in the last regular election, providec! that not less 
than 30 percent of the eligible voters shall vote in any such 
referendum. 

However, the Constitutional provisions for referendum did not affect the Constitutional 
Amendment vote for two reasons. First, no appropriate petition was ever submitted to the 
Council regarding its request for a Secretarial Election. Second, there was in fact a referendum 
on the Amendment-that was the vote in the Secretarial election. The Amendment was 
submitted to tine voters of the Community-a referendum-and the voters chose to adopt the 
Amendment. 

p”.. 1 



State of Minnesota 
Fifth Judicial District 

November 4,2002 

Honorable Kathleen Blatz 
Chief Justice 
Minnesota Supreme Court 
305 Minne;sota Judicial Center 
25 Constitution Ave. 
St. Paul, MN 55155-6102 

ROBERT D. WALKER 
Judge of District Court 

Martin County Courthouse 
Fairrnont, MN 56031 

5071238-4491 
FAX # 5071238-l 913 

OFFICE OF 
APPELLATECOURTS 

FILED 

In Re: Petition Minnesota Rules of Court-Full Faith and Credit for Tribal Court Orders 

Dear Chief Justice Blatz: 

Thank you for an opportunity to supplement the submissions mad.e to your court on 
Tuesday, October 29,2002. As I listened to the oral presentations made to the court 
hearing on Tuesday, there were several points which needed a response or further 
explanation. 

In all of the: arguments presented in opposition to the rule the court was presented with 
many emotional issues that are not appropriate to that forum. The opponents to the 
proposed rule suggested to the court that the rule addresses (or should address) a 
multitude of issues which are really geo-political, financial, or ph!ilosophical in nature. It 
was not the mandate of the committee to review two hundred years of history between 
the State Courts and the Minnesota Native Americans. 

One aspect that permiated the objectors was the different structure of Tribal Courts and 
State Courts. Throughout their arguments they missed a crucial and dispositive point. 
The Native Americans, which compose the various tribes in Minnesota, are sovereign. It 
is not for the court committee to re-write the long standing establishment of that 
principal. As a sovereign nation they have the inherent right to determine such internal 
issues as membership, economics and structure of their government. Neither a rule 
implemented by our Supreme Court of Minnesota nor any legislaiion promulgated by the 
state legislature can overturn their inherent sovereignty. It would be inappropriate to try 
and address the issues argued by the opponents to the petition, by court rule, or even in 
most instances by legislative enactment. Under clear and definitive standards the 
sovereign tribes by long standing rulings of the state and federal courts have the inherent 
power to determine their own membership enrollment and qualifications. It is not 
appropriate to relitagate that issue in the forum of this rule. 



The Cass County Attorney alluded to issues of the economics that would be faced by a 
Full Faith and Credit Rule. An example he gave was who pays the cost for a prisoner 
incarcerated on a warrant by a Minnesota Tribal Court? As a sitting judge in a border 
county with the State of Iowa, I do not believe that that is a valid argument. We routinely 
see warrants from other state court jurisdictions including Iowa and South Dakota, which 
result in an arrest and detention of persons in our local county jail. The county sheriff 
executes those warrants and notifies the appropriate jurisdiction who in turn come and 
retrieve their prisoner. There is no billing nor ought there be any billing for local housing 
costs of those persons. 

It is also important to remember that the proposed rule would be reciprocal, that is the 
state court judgment would be entitled to the Full Faith and Credit in the Tribal Courts as 
would their rules be enforced in the State Court. That is an important concept to 
understand in terms of enforcement of such orders as child support, paternity and 
visitation. Fo’r example, I would respectfully submit it is an inappropriate result if a 
native american fathers a child and retreats to the sovereignty of his reservation and then 
is deemed to be immune from a child support order by the State of Minnesota. We could 
easily see a representative of the Shakopee tribe who is receiving an annual income in 
excess of $1 OO,OOO.OO and seeks asylum from his responsibility to s’upport his children 
simply by the fact that the court’s order would not be enforceable in the Tribal Court 
setting. 

Another objection to the petition raised the issue of a separate requirement for admission 
of attorneys who practice before the Tribal Courts and the criticism that the Tribal Courts 
set their own standards of admission. I thought that was ironic when again I live in a 
community eleven miles from the State of Iowa and certainly the attorneys in my 
community are subject to different standards of admission before they can practice in the 
state courts of Iowa or any other state for that matter. It is not unusual for state courts to 
set their own standards of admission, and I do not believe that issue should in any way 
bar the implementation of the rule proposed by the petition before your court. 

Finally, as a sitting trial court Judge for the District Court in the State of Minnesota I 
would earnestly ask your court to grant the petition. It would be extremely beneficial to 
have a set and recognized procedure for enforcement of Tribal Court judgments and 
orders. That would eliminate the case-by-case, separate analysis of every Tribal Court 
order that is proffered in our system. Without a standardized rule and process Tribal 
Court orders would be subject to interpretation de novo by more than 260 state court 
judges. That would most likely result in confusion and different standards applied 
throughout the state rather than a uniform consistent standard of the appropriateness of 
the Tribal Court orders. 

In response to a question raised during the hearing if this is a necessary issue why hasn’t 
a case winded its way to the Supreme Court through the appeal process? I believe the 
answer to that is very simple, at the time a Tribal Court order is denied enforcement there 
is not adequate remedy in the state court, which would afford the aggrieved party an 



opportunity to appeal to the Supreme Court. In essence the denial of enforcement in 
itself renders the issue moot in 99 percent of the cases. For example, if a child is subject 
to a custody order from a Tribal Court and runs from their placement and is discovered in 
my jurisdiction, if the local sheriff denies enforcement of that Tribal Court order what 
would the remedy be? Would there be a suit for damages against the local sheriff? 
Would there ‘be a mandamus action? Those are not likely. It would be more likely that 
the aggrieved party would seek a separate petition as a CHIPS mattla in the state court. 
That could result in conflicting or concurrent court orders rather than simply enforcing 
‘the first Tribal Court decision. 

In response to Justice Paul Anderson’s comment, should the rule apply only to children’s 
issues? I do :not think that is a precedent that the Supreme Court should establish. If 
there is sufficient due process that relates to an order of child custody, why should we 
ascribe to a different validation process to other court orders issued by the Minnesota 
Tribal Courts? 

In conclusion I respectfully submit it is appropriate that the Supreme Court move forward 
and take leadership in regard to these issues. It would be well to keep in mind that Native 
American’s system of government, and in fact their resolution of conflict long predates 
the establishment of our first even provisional territorial court in Minnesota. The fact 
that their sysr;em is not identical to ours should not somehow disqualify it from our Full 
Faith and Credit provisions. We have already recognized the efficiency and 
appropriateness of many of their dispute resolution models and have adopted many of 
those into our practice. For example, the Department of Corrections has adopted the 
restorative justice principals which have long been used by Minnesota Tribal Courts. The 
child welfare rules as are applied through ICWA also have been clearly established for 
many years, and it is time to move forward and resolve this issue b:y establishment of the 
court rule granting Full Faith and Credit. 

Thank you for an opportunity to comment and respond. 



State of Minnesota in Supreme Court 

CX-89-1863 

Re: Petition for Adoption of a Rule of Procedure for the Recognition of Tribal Court 
Orders and Judgments 

OFFICE OF 
Supplement to oral testimony of Clara NiiSka APPELLATE C~OlJR-fs 

NOV - 6 zoo2 

Honorable Justices of the Supreme Court of Minnesota: FILED 

The importance of whether or not to adopt a court rule expediting the Minnesota Courts’ 

acceptance of any “judgment, decree, order, apprehension order, prol:ection order, warrant, 

subpoena, record or other judicial act of a tribal court of a federally-recognized Indian tribe” far 

outweighs the apparent significance of a rule perhaps most likely to affect approximately 54,967 

adults and children who were “self-identified” as “Indians” in Minnesota for the 2000 Census. 

The key issue is whether the Minnesota Supreme Court will uphold fair and equal 

applicability of the Minnesota Constitution and Minnesota laws in Minnesota courts, or whether 

the Court will systematically abrogate the civil and legal rights of specific groups of Minnesotans 

and adopt a proposed rule grounded in defective process, inadequate information, and biased 

arguments. 

As ws\ clear from my testimony, I am urging the Court to reject the proposed “full faith 

and credit” rule. I briefly describe the grounds for doing so, at this point mostly because the 

thorny issues alt the interface between tribal courts and state courts will continue to fester until 

either this Court or the U.S. Supreme Court unambiguously establishes that Minnesota courts 

will not by rule or otherwise “abridge the privileges or immunities of citizens of the United 

States; nor . . . Ideprive any person of life, liberty or property without due process of law, nor deny 

to any person within [Minnesota] jurisdiction the equal protection of the laws” [U.S. Con&. 14* 
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Amendment, r:ee also Minn. Const. Art. I, Sets. 7,8]. 

I also very briefly mention concerns about problems the processes through which the 

Tribal Court / State Court Forum arrived at its proposed “rule of procedure for the recognition of 

tribal court ord.ers and judgments,” and note that the factual and back.ground information 

presently before the Court is grievously inadequate. My purpose is, in part, to encourage the 

Minnesota Appellate Courts to initiate and maintain a collection of tribal codes, tribal council 

resolutions, and other pertinent information as a part of the public State Law Library system, in 

part so that anyone who does become involved with a tribal court in %linnesota has access to 

fairly up-to-date, comprehensive information. 

I. Problems with Tribal Court / State Court Forum’s process 

There are several serious problems with the process by which the proposed “full faith and 

credit” rule has come to the Minnesota Supreme Court. These’ include: 

1. Procedural problems. I request judicial notice of the minui;es of the Tribal Court /State 

Court Forum (“Forum”) in their entirety. The minutes of those meetings held on-reservation are 

not part of the public record. Some of the on-reservation Forum meetings were closed to the 

public, some were meetings at which the public was barred from comment, and some were 

devoted to planning lobbying strategies intended to secure acceptance of the proposed “full faith 

and credit” rule. Whether or not the exemptions to Public Law 280’:~ unambiguous extensions of 

state jurisdicti’on [28 USCS 6 13601 delineated by Blyan v. Itasca County, 426 U.S. 373 (1976), 

etc., could be stretched to include Minnesota judges’ nonpublic meering with tribal employees 

and tribal attorneys and to discuss matters which would significantly expand the power of those 

attorneys’ clients, those closed and off-the-record Forum meetings give at the very least the 
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appearance of impropriety. 

2. The IForum did not properly fUil1 the mandate of the Supreme Court to study the 

issues involving tribal courts in Minnesota. Some of the requisites for a proper study were 

discussed at early meetings, but such balanced and comprehensive research quickly became 

overshadowed by certain Forum members’ push for “full faith and credit.” 

3. Documents crucial to any proper study of tribal courts are apparently absent from the 

Forum’s records, and there is no indication that Forum members examined them. Many of these 

records are not a part of the state law library system and, in fact, are :not catalogued as a part of 

any public library in Minnesota. One of the Forum’s tribal attorneyktribal court judges (Andrew 

Small) explained at one meeting that tribal courts are “different.” Precisely how tribal courts are 

“different” is important. 

The folllowing are among the documents indispensable to understanding the day-today 

operation of tribal courts, and should have studied for each of Minnesota’s reservations: 

a) current and historical versions of tribal constitution.s, 

b) current and historical tribal codes, rules of procedure, rules of court, etc., 

c) tribal council resolutions in their full corpus, 

d) complete tribal court dockets, thorough consideration of tribal court records, 

and extensive studies of cases heard in tribal courts including interviewing the parties in a 

statistilcally valid sampling of those cases 

e) list of judges who have served on each tribal court for the past ten years, 

processes used in hiring, grounds for dismissal, codes of et&s and professional conduct, 

grounds for recusal, judges available for appeal 

f) criteria for establishing “custom” and any compilations detailing such 
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g) complete list of the tribal court orders, judgments, etc. entered into state courts 

from each tribal court, as well as the state courts’ disposition #of those cases. 

The Forum should have thoroughly assessed the jurisdiction asserted by each tribal court 

in Minnesota from the several relevant vantages. If tribal court jurisdiction is in some instances 

contingent on someone being “Indian,” how is that determined? Are tribal enrollment records 

and the underlying genealogies public information? Are there extant or potential enrollment 

disputes, and how do these affect tribal court jurisdiction? 

The Forum should have also critically examined the validity of the grounds upon which 

the legitimacy of each tribal court is asserted: historically and factually, as well as legally. 

Furthermore, there are some contentious and fairly complicatfed disputes involving 

certain of the tribal courts in Minnesota. In addition to questions about the legitimacy of tribal 

courts under the Minnesota Chippewa Tribe constitution, there is a longstanding and convoluted 

dispute about the court at Red Lake. The U.S. Government defmes the Red Lake court as a 

“Court of Indian Offenses,” subject to the federal regulations in 25 C .F.R. Chapter 11 as well as 

to the U.S. Constitution and to federal law including the Freedom of Information Act, U.S. v. 

Red Lake Band of Chippewa, 426 U.S. 373 (1987). The Forum’s summary, appended to the 

petition, describes it as the “Red Lake Nation Tribal Court,” which is a substantially different 

sort of entity in terms of jurisdiction as well as applicable federal case law. 

Instead of doing adequate research, comprehensively surveying the morass of law, and 

carefully considering the facts, the Forum apparently succumbed to the vested interests of the 

tribal attorneys/tribal court judges who comprise the “tribal” half of the Forum, and fairly 

quickly moved toward advocacy of “full faith and credit.” 
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Those members of the Forum who are judges should not have reached this kind of 

decision without first considering the facts, the applicable laws, regulations, etc. 

4. There are seven people whose requests to speak at the Supreme Court’s October 29, 

2002 hearing were denied. All but one of those thus silenced would have spoken against the 

proposed rule. The Supreme Court should not adopt any rules when opposing voices are not 

fully heard. A ,majority of the people barred from speaking were Indians, several of them people 

from White Earth who filed photocopies of documents in support of arguments that Minnesota 

Chippewa T&e (MCT) tribal courts are illegal courts established by a corrupt government. 

5. Indian people have been inadequately represented throughout the Forum’s process. In 

general, the people advocating for the “full faith and credit” rule are professionals and members 

of the “Indian establishment,” not the people whose lives would be most deeply affected by the 

proposed rule. 

II. The Minnesota Supreme Court is mandated to uphold the statre and federal constitutions 

As the “third branch” of government, the Court serves a number of functions in 

Minnesota. Crucial among them is to protect the rights of the people in Minnesota as guaranteed 

by the state and federal constitutions. That’s everyone - not ‘everyone except Indians.’ 

Arguments by the proponents of “full faith and credit” have centered around themes of 

efficiency, uniformity, potentially urgent cases at the interface of tribal and state courts, and 

respect for Indian tribal councils. They have also argued in terms of “comity.” “Comity” means, 

in pa& ‘respect’ - and undiscerning ‘respect’ makes the concept meaningless. 

State and federal protections including the Miranda warning, requirements for search 

warrants, etc. are not “efficient,” but are crucial to U.S. democracy. 
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The “uniformity” argument is inapplicable because tribal courts in Minnesota are far 

from uniform. 

The pol:entially urgent cases-in-point cited by the proponents of the “full faith and credit” 

rule are irrelevant. State “full faith and credit” is unnecessary because such instances are already 

covered by federal law (and are, in fact, the onZy two areas of federal law in which there is 

general recognition of “public acts, records, and judicial proceedings of Indian tribes): 

25 UKS 0 1911. Indian tribe jurisdiction over Indian child custody proceedings. 
(d) Full. faith and credit to public acts, records, and judicial proceedings of Indian tribes. 
The United States, every State, every territory or possession of the United States, and 
every Indian tribe shall give full faith and credit to the public acts, records, and judicial 
proceeclings of any Indian tribe applicable to Indian child custody proceedings to the 
same extent that such entities give full faith and credit to the public acts, records, and 
judicial proceedings of any other entity. 

and “Sheila’s l’aw”: 

18 USCZS 0 2265. Full faith and credit given to protection orclers 
(a) Full faith and credit. Any protection order issued that is consistent with subsection (b) 
of this section by the court of one State or Indian tribe (the iskng State or Indian tribe) 
shall be accorded full faith and credit by the court of another State or Indian tribe (the 
enforcing State or Indian tribe) and enforced as if it were the order of the enforcing State 
or tribe. 
(b) Proltection order. A protection order issued by a State or tribal court is consistent with 

this subsection if-- 
(1) such court has jurisdiction over the parties and matter under the law of such State or 

Indian tribe; and 
(2) reasonable notice and opportunity to be heard is given to the person against whom 

the order is sought sufficient to protect that person’s right to due process. In the case of ex 
parte orders, notice and opportunity to be heard must be provided within the time 
required by State or tribal law, and in any event within a reasonable time after the order is 
issued, suffkient to protect the respondent’s due process rights. 

To the best of my knowledge, neither of these sections of federal codle has been challenged on 

constitutional grounds. 

However, a precedential Minnesota case, In Re the Matter of I!he custody oj K.K.S., 508 

N.W.2d 8 13 (1993), is illustrative of one of the problems at the interfsce between tribal courts 
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and state courts. In In re K.K.S., the Minnesota Court of Appeals upheld the Red Lake tribal 

court’s assertion of custody jurisdiction over K.K.S., the child of Patricia Neadeau, a Red Lake 

enrollee, and Aaron Stenseng, a non-Indian. The problem is that according to Red Lake 

enrollment records, K.K.S. is also non-Indian: not enrolled, and with a potential “Red Lake 

blood quantum” of 13/64 not eligible for tribal membership, not entitled to tribal benefits, not 

reasonably an “Indian child” under federal law, and not generally subject to the jurisdiction of 

the Red Lake court. This writer asked Stenseng’s attorney, Michael :Ruffenach, if he raised the 

issues of enrollment and tribal court jurisdiction. Ruffenach claimed he did, although the state 

courts’ consideration of this aspect of the tribal court’s jurisdiction is not apparent from those 

court records open to the public. 

Should Stenseng and his child have been able to avail themselves of due process in 

Minnesota courts? Or . . . on what constitutionally-sustainable grounds was it denied? What 

about the Minnesota Constitution, Art. I, 0 2? 

III. Tribal courts are not courts of law within the meaning of either the U.S. or Minnesota 
constitutions. 

The United States Constitution vests the “judicial power of the United States . . . in one 

supreme court,, and in such inferior courts as the Congress may, from time to time, establish,” 

Art. III $ 1, and delineates certain criteria which must be observed by state courts. The U.S. 

Constitution does not authorize the Executive branch (i.e. the Department of the Interior) to 

establish courts, and the Tenth Amendment makes it clear that “the powers not delegated to the 

United States by the Constitution, nor prohibited by it to the states, are reserved to the states, 

respectively, or to the people.” 

Although Congress funds “tribal forums,” and in one single instance has mandated 
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recognition of “a protection order issued by a . . . tribal court,” there is no law establishing tribal 

courts. 

The Minnesota Constitution vests “the judicial power of the state . . . in a supreme court, a 

court of appeals, if established by the legislature, a district court and such other courts, judicial 

officers and commissioners with jurisdiction inferior to the district court as the legislature may 

establish,” Art. VI, 0 1. 

Tribal courts are clearly not “courts of law.” 

As noteld above, there are two very different sorts of ‘courts’ operating on Minnesota 

reservations. The ‘court’ at Red Lake is listed in 25 CFR 0 11.100 as a “Court of Indian 

Offenses.” 

The U.!S. Court of Appeals, Ninth Circuit, describes the estab:lishment of Courts of Indian 

Offenses in Colliflower v. Garland, 342 F.2d 369 (1965), quoting f&m the Annual Report of 

Commissioner of Indian Affairs to the Secretary of the Interior, 1885: 

‘Under date of April 10,1883, the then Secretary of the Interior gave his official 
approval to certain rules prepared in this office for the establishment of a court of Indian 
offenses at each of the Indian agencies, except the agency for the five civilized tribes in 
the Indian Territory. It was found that the longer continuance of certain old heathen and 
barbarous customs, such as the sun-dance, scalp-dance, polygamy, etc. were operating as 
a serious hindrance to the efforts of the Government for the civilization of the Indians. 
. . . 

‘There is no special law authorizing the establishmenr of such a court, but 
authority is exercised under the general provisions of law giving this Department 
supervision of the Indians. The policy of the government for many years past has been to 
destroy, the tribal relations as fast as possible and to use every endeavor to bring the 
Indians under the influence of law.’ (P. xxi) [emphasis added.] 

United States v. Clapox, 35 F. 575 (1888), the legal case generally cited as legitimating these 

“courts,” reitertates the understanding that they are not courts of law: 

‘These ‘courts of Indian offenses’ are not the constitutional courts provided for in section 
1, art. 3, Const., which congress only has the power to ‘ordain and establish,’ but mere 
educational and disciplinary instrumentalities, by which the government of the United 
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States is endeavoring to improve and elevate the condition of’these dependent tribes to 
whom it sustains the relation of guardian. In fact, the reservalion itself is in the nature of 
a school, and the Indians are gathered there, under the charge of an agent, for the purpose 
of acquiring the habits, ideas, and aspirations which distinguish the civilized from the 
uncivilikd man.’ [quoted from Collzyower] 

In Collzyower, the U.S. Court of Appeals wrote that, 

[u]nder these circumstances, we think that these courts functilan in part as a federal 
agency and in part as a tribal agency, and that consequently it is competent for a federal 
court in a habeas corpus proceeding to inquire into the legality of the detention of an 
Indian pursuant to an order of an Indian court 

but, noting the non-uniformity of tribal courts, confined its decision to those on the Ft. Belknap 

reservation. 

The development of the Court of Indian Offenses at Red Lake closely parallels that at Ft. 

Behap, and is detailed in the “‘Indian Courts ‘: a briefhistory” series printed in the Native 

American Press/Ojibwe News in June 2001, and included in the appendices below. 

The golrernments on the other six Ojibwe reservations are organized as “Reservation 

Business Councils” of the Minnesota Chippewa Tribe. The Revised Constitution ofthe 

Minnesota Chi,ppewa Tribe, as posted by the Leech Lake Band of Oji.bwe on their tribal 

government’s offkial website, is appended below. The tribal courts of the Minnesota Chippewa 

Tribe (MCT) are not authorized by MCT constitution. 

Both MET and Dakota tribal courts were established and are operated by tribal 

governments estab2ished pursuant to the 1934 Indian Reorganization Act (I.R.A.), 25 USCS 6 

461 et seq. 

25 USCS 8 476. Organization of Indian tribes; constitution and by-laws and amendment 
thereof; special election. 

(a) A’doption; effective date. Any Indian tribe shall have the right to organize for its 
common welfare, and may adopt an appropriate constitution and bylaws, and any 
amendments thereto, which shall become effective when-- 

(1) ratified by a majority vote of the adult members of the tribe or tribes at a special 
election authorized and called by the Secretary under such rules and regulations as the 
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Secretary may prescribe; and 
(2) approved by the Secretary pursuant to subsection (d) of this section. 

. . . 

(e) Vested rights and powers; advisement of presubmitted budget estimates. In addition to 
all powers vested in any Indian tribe or tribal council by existing law, the constitution 
adopted by said tribe shall also vest in such tribe or its tribal council the following rights 
andpowers: To employ legal counsel; to prevent the sale, disposition, lease, or 
encumbrance of tribal lands, interests in lands, or other tribal assets without the consent 
of the tribe; and to negotiate with the Federal, State, and local governments. The 
Secretasy shall advise such tribe or its tribal council of all appropriation estimates or 
Federal projects for the benefit of the tribe prior to the submission of such estimates to 
the Office of Management and Budget and the Congress. 
(f) Privileges and immunities of Indian tribes; prohibition on new regulations. 
Departments or agencies of the United States shall not promul.gate any regulation or 
make any decision or determination pursuant to the Act of June 18, 1934 (25 U.S.C. 461 
et seq., 48 Stat. 984) as amended, or any other Act of Congress, with respect to a 
federally recognized Indian tribe that classifies, enhances, or diminishes the privileges 
and immunities available to the Indian tribe relative to other fi:derally recognized tribes 
by virtue of their status as Indian tribes. 
. . . [emphasis added] 

There is no Congressional delegation of power to the tribal governments established under its 

The BIA’s argument that these “tribal forums” rest on unextinguished ‘tribal sovereignty’ 

does not withstand scrutiny on either historical or cultural grounds. To this point, there is 

appended here a copy of Lorraine Kingsley’s 1986 paper on “discipline.” I am also providing 

the Minnesota Supreme Court with a copy of Wub-e-ke-niew’s We H’ave the Right To Exist 

(1995), which addresses this and other related issues from the vantage of an aboriginal 

indigenous person of Red Lake. Wub-e-ke-niew’s work may not be ‘Ieasy-to-read’ for people 

whose think in European-American terms. He did not structure his analysis as a scholar trained 

in those traditions would have, he didn’t think within those structures - and that’s relevant. 

Tribal courts bear no resemblance to indigenous systems based on consensus, elders, personal 

responsibility grounded in indigenous religion and epistemology. 

It should be clear from the foregoing that present-day tribal courts on Minnesota 
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reservations are not “courts of law” within the meanings of the U.S. and Minnesota constitutions. 

Particularly given the “business committee” orientations of the tribal governments established 

under the 1934 I.R.A., it may be enlightening to contemplate such “nibal forums” in terms of 

company-controlled dispute-resolution/disciplinary bodies in “company towns.” 

IV. The Minnesota Supreme Court’s mission statement reads, in part, “justice according to 
the law,” which must include upholding the constitutionally-protected rights of everyone in 
Minnesota. 

Whatever the jurisdictional situation(s) on any particular reservation - and this is not 

consistent across all Minnesota reservations - the moment a tribal court order or judgment 

crosses into Minnesota jurisdiction, it is a piece of paper in Minnesota, It must be subject to 

rights andprotections in the Minnesota andfederal constitutions. 

Further, as the Minnesota Supreme Court has ruled in both criminal and civil matters, if 

the intent is for the on-reservation action to have an effect in Minnesota, state jurisdiction 

extends back across the reservation line along the cause of action. 

In State ofMinnesota v. Donald Rossbach, Jr., 288 N.W.2d 714 (1980), the Minnesota 

Supreme Court ruled that “State had jurisdiction to prosecute a defendant for aggravated assault 

where the facts revealed that defendant, standing on an Indian Reserration, fired a high-powered 

rifle at a deputy sheriff standing across the border on Minnesota land..” If an on-reservation 

action is committed with the intent of having an effect in Minnesota, the act itself is subject to 

Minnesota law. 

In State of Minnesota, By its Minnesota State Ethical Practiw Board v. The Red Lake 

DFL Committee, 303 N.W.2d 54 (198 l)], the Minnesota Supreme Court considered the activities 

of political committee which “occurred within the confines of the reservation.” The Court 
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concluded, however, that, 

Plainly, the activities put in motion by the Committee were not confined to the 
reservation nor were they intended to be so circumscribed. CJ’ State v. Rossbach, 288 
N.W.2d 714 (Minn. 1980) . . . 

Defendants say nothing they did (placing the order; signing the check) occurred 
outside the reservation, but they choose to ignore that what they did caused something to 
occur beyond the reservation boundaries, namely, the dissemination of a political 
message, which is the activity here sought to be regulated. 

, . . We agree with the trial court that activities initiated within the reservation and 
reasormbly calculated to injluence voters outside the reservation are a proper concern of 
the state and subject to its reasonable regulation. In fact, defendants did not demonstrate 
that compliance with [Minn. Stat. $ lOA. would have any &verse effect on tribal self- 
government, but even if some interference had been shown, the public interest in 
protecting the integrity of the election process, particularly through disclosure of 
significant financial influences on elected officials, is a compelling public concern. . . . 
[emphasis added]. 

It is likely that most of the tribal court judgments, decrees, orders, apprehension orders, 

protection orders, warrants, subpoenas, and other judicial acts subsequently entered into 

Minnesota jurisdiction are intended to “cause . . . something to occur beyond the reservation 

boundaries.” Et is indisputable that the public interest in Minnesota includes protecting the 

integrity of Minnesota’s courts and in upholding the constitutionally-guaranteed civil rights of 

the people of Minnesota. 

V. Tribal courts in Minnesota are part of a tightly centralized “tribal establlshmentn 
structure creaked by the Bureau of Indian Affairs in the 193Os, grounded in obsolete 
apartheid notions from an era when “Jim Crow” had not yet been discredited. 

Like the BIA which it supplants - and with it contracts for more than a hundred million 

dollars annually in federal programming’ for Minnesota tribes - the ‘tribal establishment” 

controls almost every aspect of Indians’ lives on the reservation: housing, jobs, police, 

government, tribal businesses - and the courts. 

Santa Clara Pueblo et al. v. Martinez et al. 436 U.S. 49 (1978) effectively gutted the 

’ U.S. Department of Commerce Single Audit Database, http://harvester.census.go v/sac/dissemlentity.html 
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Indian Civil Rights Act. In that case, often cited as precedent by tribal attorneys, the U.S. 

Supreme Court ruled that, 

A federal court civil action for declaratory and injunctive relief to obtain redress for an 
alleged violation of a right protected against infringement by an Indian tribe under Title I 
of the Indian Civil Rights Act (25 USCS 1302) cannot be brought against an officer of an 
Indian tribe, since no such private remedy can be implied from the statute, federal judicial 
review Iof tribal action being expressly authorized in Title I only through the provision 
making the writ of habeas corpus available to test the legality of a person’s detention by 
an Indian tribe (25 USCS 1303). (White J., dissented from this holding.) 

The U.!3. Supreme Court also made it clear in Santa Clara Pueblo v. Martinez that “tribal 

sovereignty” is generally limited to tribes’ “power of regulating their internal and social 

relations.” The Court clarified such limitations on exercise of ‘tribal sovereignty’ in Montana v. 

United States, ,450 U.S. 544 (198 1): 

The exercise of tribal power beyond what is necessary to protect tribal self-government 
or to control internal relations is inconsistent with the dependent status of the tribes and 
cannot survive without express congressional delegation. 

and ruled in the same case that, with certain limited exceptions, 

The inherent sovereign powers of an Indian tribe do not extend to the activities of 
nonmambers of the tribe, 

nor do such tribal powers extend beyond the reservation. 

The U.S. Supreme Court recently ruled in Nevada v. Hicks, 533 U.S. 353 (2001) that: 

The Tribal Court had no jurisdiction over the [42 U.S.C.] $ 1’983 claims. Tribal courts are 
not courts of “general jurisdiction.” The historical and constilutional assumption of 
concurrent state-court jurisdiction over cases involving federal statutes is missing with 
respect to tribal courts, and their inherent adjudicative jurisdiction over nonmembers is at 
most only as broad as their legislative jurisdiction. Congress :has not purported to grant 
tribal courts jurisdiction over $ 1983 claims, and such jurisdiction would create serious 
anomalies under 28 U.S.C. 0 1441. 

However, there is virtually no effective redress for tribal courts’ violations of Indian people’s 

constitutional rights on-reservation. There is also no appeal out any tribe’s particular tribal court 

system. Tribal court judges and attorneys are not bound by professional ethics and professional 
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standards, and as the documentation provided to this court by others indicates, there are in some 

instances blatant conflicts of interest affecting tribal courts in Minneeota. 

VI. Abuses deriving from tribal courts are symptomatic of structural problems in the 
system 

As case in point illustrating abuses deriving from tribal courts (and from jurisdiction- 

kiting), I have appended most of the news articles that the Native American PresdOjibwe News 

has published about the custody dispute between Jawnie Hough, a Leech Lake enrollee, and 

Donald Brun, Jr., a Red Lake enrollee. Also appended is a copy of the most recent Order filed 

by Judge Terrance Holter of the Ninth Judicial District, Beltrami County [September 24,2002]. 

The principal differences between the Hough / Brun case and certain other custody 

disputes involving the Red Lake tribal court is the light of public scrutiny shed on the case 

through Press/ON’s ongoing coverage, and that Ms. Hough has generally had competent legal 

representation. 

As of November 5&, 2002, Donald Brun, Jr. had not responded to the Minnesota Court’s 

most recent order to return the child, Meghan Brun. 

VII. Irregardless of what happens on an Indian reservation under whatever tribal 
jurisdiction, what happens in Minnesota is clearly the business of the Minnesota courts, 
and protecting the rights of people in Minnesota is among the mandates of this court. 

There is no legal reason for not guaranteeing the full protections of the Minnesota 

Constitution to everyone within Minnesota jurisdiction - and there are compelling constitutional 

reasons to do so. “Full faith and credit” for any “judgment, decree, order, apprehension order, 

protection order, warrant, subpoena, record or other judicial act of a tribal court of a federally- 

recognized Indkn tribe” is unconstitutional in Minnesota, as the foregoing discussion and 

14 



appendices hopefully make clear. 

The pro’blems deriving from tribal courts probably aren’t going to go away any time 

soon, but the proposed “full faith and credit rule” is not the proper way to resolve the problems. 

VII. I ask and request that this court not accept the proposed FFtPC rule. 

I ask and request that this court: 

1. Do the comprehensive study that the Tribal Court / State Court Four-m did not, 

specifically including thorough and balanced scrutiny of: 

,a. tribal codes / constitutions 

‘b. state and federal laws, precedents, and not only the treaties and “agreements” 

but also the treaty transcripts and the lists of names (signature rolls, annuity rolls) 

of the people affected by the treaties 

c. the full body of tribal council resolutions now in eff tct 

d. all tribal court dockets over the past ten years, as well as thoroughly studying a 

statistically valid sample of court cases from each tribiti court 

2. And, in the interim: 

- recognize the hardships of Indian litigants and the diBiculties of finding 

attorneys on or near reservations who are willing to challenge the tribal establishment 

- make it clear that tribal court orders and judgments enter the Minnesota court 

system as evidence, not as orders and judgments from courts of law, because tribal courts 

are not courts of law 

* clearly establish that the burden of proof is on the rmty submitting the tribal 

court o:rder or iudament to a state court for consideration 
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ensure that tribal constitutions, MCT reservation bylaws, tribal codes, rules of 

court, oxmcil and RBC resolutions, and all other relevant legal documents are deposited 

and catalogued in the state law library system, and hopefully also available online 

n adopt a rule that in order to be considered by a Mimresota court, the party 

submitting the tribal court order or judgment must also provide: 

a) grounds for assertion of jurisdiction 

b) all applicable proofs of service 

c) clear and convincing evidence that all const:itutionally-protected rights 

were respected during all phases of the tribal court proceedings 

d) court records, and transcripts on request 

and that any tribal court order or judgment will be rejected by Minnesota courts if there is 

inadequate provision for discovery, subpoenas, or unavailability of other evidence, 

including tribal enrollment records where relevant 

- Make it clear to the district courts that tribal court orders and judgments are not 

court decisions protected from collateral attack 

Minnesota courts have a mandate to uphold the rights of the people of Minnesota. 

Thank YOU. f-Y 

Cl&a NiiSka 
-c/o The Native America,rz Press/Ojibwe Navs 
500 North Robert Street, Suite 205 
St. Paul, Minnesota 55101 
(65 1) 224-6656 

(612) 770-5706 (cell) 
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GCT-PL. Race and HisDanic or Latino: 2000; Data Set: Census 2000 Redistrictinn Data (Public Law 94-171) Summarv File 

iGeographic area 
~IMERICAN INDIAN 
/RESERVATION mm OFF- 
~FESERVATI~N TRUST mm - 
~FEDE~~A~. 
!Bois Forte Reservation MN A .l______l__... _ .-.. - .._... ‘---...--- ” -.--.... _ .----.-- -,- 
iFond du Lac Resewatron and Off- 
/Reservation Trust Land, MN-WI 

-.-..........-.....--...-. i 

Fond du Lac Reservation 

i Grand Portage Off-Reservation 

‘Reservation Trust Land, WI-MN 

/ Ho-Chunk Off-Reservation Trust 1 
i iand (parij i ._..- - _..........-.... -.-... I .-- -“” -.--_ --_..-.-... .._.__._ - ____...__.. -.- ._..._.....^__..__.... -.__ 
iLeech Lake Resetvatton and Off- 

..-_ - ____. _ .._..........._ 7 -..--...........--.-.-.- 

!Reservation Trust Land, MN 
/ Leech Lake Reservation 
i pe;h Lake ,Res~~ 

-.-xo5 
~ 

9,894 
ok 

ilower Sioux Reservation. MN I 3351 3261 

j Land 
iMinnesota Chippawa Trust Land, I 
/MN 78 76 14 I 01 64 01 0 0 0 

/Prairie Island Indian Community and 1 1991 IsSl 331 o;- 166f O] Of 01 0j 
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~Geographicarea I 
i 

I 
Prairie Island Off-Reservation 

i TrustLand 
22 5; 5,071{ 

O/ 0 0 0 

iRed Lake Reservation, MN I !&I621 5,142 ‘311 21 01 31 201 
kndy Lake Reservation, MN I 701 761 41 01 661 01 01 01 01 
ghakopee Mdewakanton Sioux ,ammunity and Off-Resetvation 336 306 67 214 3 0 1 32 13 

rtust Land, MN 
i Shakopee Mdewakanton Sioux 
I Community I I 

242 631 1751 31 1 24 6 1 _ ..-. - ..I..... --... .... 1 ___....._............_..........~. 1 __.....I,_I..,._......._" _.._... _.I ...‘...." .,...... -.., ..-....-.. .-._--_- .._ - _..____ r--gkGFfiewakanton sioux _,._,..........._ - .._......... "_" -..--.... ._. ..__.-........... I _ _.................._..." .._....... I ..__............_...._.." .._ 01 i...- "._ . . 1 
5 

! m-Reservation Trust Land 
'"T 72 64 -I 24 I I/ 0 0 I 6 I 

iUpper Sioux Reservation, MN 571 

..,;L--” 

IO/ 01 471 01 0 0) 01 

White Earth Reservation and Off- 
iReservation Trust Land, MN 9,192 8,515 5,105 3,378 

5 0 20 
+.--..~.“.-- ___-.-,._. -..-~~ .-._ --.._--... 

r 
_.-- _-_. -_.-_-.- 

9,w 5,103 
.._.._.._ - ____.. -r __‘._...__ 

j White Earth Reservation % 7% 
-~;jli;~ __...__.- ~ __. 

5T 
_....._- --- -.... ._...._._..........._. - .._ - 

Ol- 2oT 
i White Earth Off-Reservation Trust 

I 
I 

41 
I 

i I ^^-I 41 01 o/ 41 01 01 01 Ol i La,,” 
j T&Is +.. _....._._......,....,.,,” “.” ..-..--... -. ..-...-..-.-..” -...I..-- 
I Source: U.S. Census Bureau, Census 2000 Redistricting Data (Public Law 94-171) Summarv File. Matrices PLI and PL2. ~t@z//factfinder.census.gov/servlet/BasicFactsSetiet] 
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Ojibwe News, The 6/8/2001 V.13; N.29 p. 1 

“Indian Courts*‘: a brief history 

by Clara NiiSka 

In August 1881, Crow Dog, “belonging to” the Brule Sioux Band, killed Spotted Tail, who signed the 
treaty of 1868 as the principal Chief of the Brule Sioux. “The killing,” according to court records, “took place 
at their agency upon the Great Sioux Indian reservation, in the first judicial district of Dakota Territory.” 
Crow Dog was convicted of murder by the district court of Dakota territory, and sentenced to death. 

In November 1883 the U.S. Supreme Court heard arguments on writs of habeas corpus and certiorari 
filed on behalf c f Crow Dog. In the case Ex Parte Crow Dog, decided Deceimber 1883, the Supreme Court 
reversed the territorial court decision, and ruled that, “the First District Court of Dakota is without jurisdiction 
to find or try an indictment for murder committed by one Indian upon another in the Indian country, and a 
conviction and s,entence upon such indictment are void’ and imprisonment hereon is illegal.” 

The Supreme Court’s decision in Ex Parte Crow Dog includes a fine- grained analysis of the 
jurisdiction of the district courts of the Territory of Dakota, sections of the revised U.S. statutes pertaining to 
“crimes arising within the maritime and territorial jurisdiction of the United States,” the provisions of the 
treaty of April 2 9th, 1868 and an agreement with “certain bands of the Sioux Indians, &c.” approved by 
Congress February 28th, 1877. The eighth article of the 1877 agreement provided that the signatory Sioux “be 
subject to the laws of the United States, and each individual shall be protected in his rights of property, person 
and life.” The S upreme Court decided that the words of that agreement “~a?~ have no such effect as that 
claimed by them” --that the Sioux were subject to U.S. law, “not in the sense of citizens, but . . . as wards 
subject to a guardian . . . as a dependent community who were in a state of pupilage.” 

U.S. policy: “a:nnihilati0n,” ” assimilation,” and “tutelage” in ttcivilization’t 
In 1871, Congress ended U.S. treaty-making with Indians. United States Indian policy underwent a 

transformation in the 1870s and early 1880s: from President Grant’s “peace policy” -- “Indians who did not go 
willingly to the reservations would either be driven there by force or exterminated in the process” --to a long- 
range agenda of “assimilation.” As Senator Dawes, better- known for the GIeneral Allotment Act, put it, the 
“Indian people will not remain as a separate race among us . . . He is to disappear in the midst of our 
population, be absorbed in it, and be one of us and fade out of sight as an Indian...” 

The assimilationists’ agenda of Christianization and the use of “education” to “kill the Indian.,. and 
leave the man and the citizen” was countered by the philosophy expressed by the Supreme Court in Ex Parte 
Crow Dog: that Indians were”... aliens and strangers... a community separated by race, by tradition, by the 
instincts of a f&e though savage life . ..‘I During the 187Os, most U.S. Indian reservations remained under 
military control-- Indian agents were often also officers in the U.S. Army. IExcerpts from the annual Report of 
the Commissioner of Indian Affairs provide a glimpse of the foundations of present U.S. Indian policy: 

1878, Indian pollee: 
By Act of May 27, passed at the last session of Congress, provision was made for the organization at 

the various agencies of a system of Indian police... Too short a time has elapsed to perfect or thoroughly test 
the workings of such a system, but the results of the experiment at the thirty agencies in which it has been 
tried are entirely satisfactory, and commend it as an effective instrument of civilization.... The police 
organization should be followed up by the adoption of a code of laws for Indians, and peace and good order 
among them wi 11 result. 

1879, law for Indian reservations: 
In the last three annual reports of this office urgent appeals have been made for the enactment of laws 

for Indian reservations. The following bill was introduced at the last Congress... 
. . . That the provisions of the laws of the respective States and Territories in which are located Indian 
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reservations, relating to the crimes of murder, manslaughter, arson, rape, burglary and robbery shall be 
deemed and taken to be the law, and in force within such reservations; and l:he district courts of the United 
States... shall ha-ire original jurisdiction over all such offenses which may be committed within such 
reservations.. . 

It is matter if vital importance that action should be taken to secure the passage of the above bill, or of 
some measure 01’ equal efficiency to provide law for Indians, to the end that order may be secured. A civilized 
community COUM not exist as such without law, and a semi-civilized and barbarous people are in a hopeless 
state of an archy without its protection and sanctions. It is true the various ttibes have regulations and customs 
of their own, which, however, are founded on superstition and ignorance of the usages of civilized 
communities... To supply their place it is the bounden duty of the government to provide laws suited to the 
dependent condition of the Indians. . . . the wonder is that such a code was not enacted years ago. 

188O,legislatiol\ needed: 
. . . The enactment of suitable laws for Indian reservations. In the annual reports of this office for some 

years past the necessity for a judicial system or code of laws for the Indians has been specially commented 
upon . . . 

It is of t!ze utmost importance that some such measure . . . should be passed, not only in the interest of 
peace and good order among the Indians, but also as a necessary factor in the work of their civilization. Under 
the present system, outside of the five civilized tribes, crimes and offenses committed by one Indian against 
the person and property of another are remitted to tribal laws or customs for punishment. It is time that this 
relic of barbarism should cease. The Indian should be taught to know and respect the same law which governs 
the white man, and to recognize the fact that, while he is amenable to the law, he is equally entitled to its 
protection and privileges. 

1881, the enactment of laws for Indian reservations: 
Various measures looking to this end have been introduced in Congress, among the latest being 

House bill No. 3 50, Forty-sixth Congress, second session... This bill, as we111 as others of a kindred nature, 
died a natural death at the close of the last Congress. 

I . . . earnestly hope that Congress will find time to bestow attention upon this important subject.... 
1882, laws for 1 ndians: 

For years past urgent appeals have been made by this office for such legislation as will insure a 
proper government of the Indians, by providing that the criminal laws of the United States shall be in force on 
Indian reservations, and shall apply to all offenses, including those of Indians against Indians; and by 
extending the jurisdiction of the United States courts to enforce the same; in short to make an Indian as 
amenable to law, as any other subject of the United States. 

From time to time various measures looking to this end have been introduced in Congress; but from 
some cause or other . . . they have invariably fallen through, so that today the only statutes under which Indians 
are managed and controlled are substantially those created in 1834, known was the trade and intercourse 
laws....As civilization advances and the Indian is thrown into contact with white settlers the authority of the 
chiefs proportio nately decreases. It is manifest that some provision of law should be made to supply this 
deficiency and protect Indians in their individual rights of person and property. At the same time, the Indian 
should be given to understand that no ancient custom, or tribal regulation, will shield him from just 
punishment for (Ame.... 

I again I:espectfully recommend that the attention of Congress be called to the subject, with a view to 
such legislation as it may deem expedient. 
1883, laws for l,he government of Indians: 

In the annual reports of this office for several years past, attention has been invited to the urgent 
necessity of some suitable code of laws for Indian reservations. Indians in the Indian country are not 
punishable for crimes or offenses committed against the persons or property of each other. Such offenses are 
generally left to the penalties of tribal usage . . . or the offenders are subjected to a few weeks or months 
arbitrary confinement in an agency guardhouse or military fort. 

The Indian is not a citizen of the United States. He cannot sue or bc sued under the judiciary act of 
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1789, and only gets into Federal courts as a civil litigant, in occasional instances, by favor of special law, and 
in many of the States and Territories he has no standing at all in court.... 

No action has been taken by Congress . . . asking for the enactment of a general statute putting Indians 
under the restraints and protection of law . . . 

. . . Congress should confer both civil and criminal jurisdiction on the several States and Territories 
over all Indian reservations within their respective limits, and make the person and property of he Indian 
amenable to he laws of the State or Territory in which he may reside . . . and give him all the rights in the 
courts enjoyed by other persons.... What is required is a law for the punishment of crimes and offenses among 
the Indians themselves, one which shall make the Indian equally secure with the white man in his individual 
rights of person and property, and equally amenable for any violation of the rights of others. 

COURT OF INDIAN OFFENSES 
On the 1lXh of April last you [the Secretary of the Interior] gave your official approval to certain rules 

governing the “court of Indian offenses,” prepared in this office in accordance with instructions contained in 
your letter of December 2 last. These rules prohibit the sun-dance, scalp-dance and war-dance, polygamy, 
theft, &c., and provide for the organization at each agency of a tribunal composed of Indians empowered to 
try all cases of infraction of the rules.... I am of the opinion that the “court of Indian offenses,” with some few 
modifications, could be placed in successful operation at the various agencies, and thereby many of the 
barbarous customs now existing among the Indians would be entirely abolished. 

There is no good reason why an Indian should be permitted to indulge in practices which are alike 
repugnant to common decency and morality; and the preservation of good order on the reservations demands 
that some active measures should be taken to discourage and, if possible, put a stop to the demoralizing 
influence of heathenish rites . . . 
1884: 

In his annual Report, 1884, the Commissioner of Indian Affairs once again wrote that’ “a law is badly 
wanted for the punishment of crimes and offenses amongst Indians themselves.” The Commissioner referred 
to Crow Dog, “a large upon the reservation unpunished,” as illustrative oft he “necessity for amendment of 
the law,” and commented that, “the average Indian may not be ready for the more complex question of civil 
law, but he is su%ziently capable to discriminate between right and wrong, and should be taught by the white 
man’s law to respect the persons and property of his race, and that under the same law he himself is entitled to 
like protection.” 

Despite his apparent pleas for equal protection under the law for Indians, in the same 1884 Report, the 
Commissioner also extolled the newly- established court of Indian offenses for being “instrumental in 
abolishing many of he most barbarous and pernicious customs that have existed among the Indians from time 
immemorial,” specifically including such “heathenish customs” as the sun dance. His report included 
quotations from the reports of several Indian agents, including at White Earth Agency, Minnesota: “The court 
here has relieved me of many trying cases . . . it is only a question of time and it will become a permanent 
fixture and recognized as the only way to settle the little differences” among Indians. He also recommended a 
Congressional aj?propriation of $50,000 to pay the salaries of Indian court judges and “other necessary 
expenses,” and urged that, “it would be a matter of economy to the Government in saving the expense 
heretofore incur:ed of suppressing crimes which are now included in the jurisdiction of the court of Indian 
offenses.” 
1885: 

U.S. Congress enacted the precursor to the Indian Major Crimes Act as the ninth section of the Indian 
Appropriations ,4ct of March 3,1885. That act “gave” U.S. courts jurisdiction over the Indians accused of the 
crimes of murder, manslaughter, rape, assault with intent to kill, arson, burglary, and larceny. In his 1885 
Report, the Commissioner described the legislation as a “step in the right direction,” and once again expressed 
the notion that “Indians should eventually become subject to and enjoy the :protection of all laws in the same 
manner and to the same extent as other persons.” (Congress’ assertion of federal jurisdiction was upheld the 
following year by the U.S. Supreme Court in the case United States v. Kagama, involving a murder on the 
Hoopa Valley Reservation in California. The grounds upon which the Supreme Court affirmed federal 
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jurisdiction rested on the notion of Indian “pupilage,” and, as the Court wrote: “The power of the General 
Government of these remnants of a race once powerful, now weak and diminished in numbers, is necessary to 
their protection, as well as to the safety of those among whom they dwell. It must exist in that government, 
because it has never existed anywhere else . . . because it has never been denied, and because it alone can 
enforce its laws on all tribes.“) 

The Commissioner also addressed the court of Indian offenses in his 1885 Report, writing: “Under the 
date of April 10, 1883, the then Secretary of the Interior gave his official approval to certain rules prepared in 
this office for the establishment of a court of Indian offenses at each of the Indian agencies .., It was found 
that the longer continuance of certain old heathen and barbarous customs, such as the sun-dance, scalp-dance, 
war-dance, polygamy, &c., were operating as a serious hindrance to the efforts of the Government for the 
civilization of the Indians.... 

“There is no special law authorizing the establishment of such a court, but authority is exercised 
under the general provisions of the law giving this Department supervision of the Indians. The policy of the 
Government for many years past has been to destroy the tribal relations as f kt as possible, and to use every 
endeavor to bring the Indians under the influence of law. To do this the agents have been accustomed to 
punish for minor offenses, by imprisonment in the guard-house and by withholding rations, but under the 
present system the Indians themselves, through their judges, decide who are guilty of offenses under the rules, 
and pass judgment in accordance with the provision thereof. Neither the set tion in the last Indian 
appropriation bill [granting federal jurisdiction over major crimes] . . . nor any other enactment of Congress 
reaches any of the crimes or offenses provided for in the Department rules, and without such a court many 
Indian reservations would be without law or order, and the laws of civilized. life would be utterly disregarded. 

“At each agency, where it has been found practicable to establish it,, the reports of the Indian agents 
show that the court has been entirely successful, and in many cases eminenily useful in abolishing the old 
heathenish customs that have been for many years resorted to, by the worst elements on the reservation, to 
retard the progre:ss and advancement of the Indians to a higher standard of civilization and education....” 

Ojibwe News, The 6/15/2001 V.13; N.30 p. 6 
“Indian Courts I’: a brief history 

Last week’ Press/ON published excerpts from the Annual Reports of the Commissioner of Indian Affairs from 
1878 to 1885. During those years, the Commissioner repeatedly wrote of the “urgent” need for the “enactment 
of laws for Indian reservations.” He urged that state and territorial criminal and civil jurisdiction be extended 
over Indian reservations, and he advocated that Congress enact laws which would “make the Indian equally 
secure with the white man in his individual rights of person and property, and equally amenable for any 
violation of the :rights of others.” 

On Aprjl 10,1883, the Secretary of the Interior “gave his approval” to rules governing what the 
Indian Commissioner called a “court of Indian offenses.” In his Annual Rqjort, the Commissioner made 
repeated pleas that Congress enact legislation extending equal protection under the law to Indians. Despite his 
rhetoric, the rules for courts of Indian offenses that the Commissioner’s office actually provided to the 
Secretary on December 2, 1882 were specifically intended to repress religious practices--the Commissioner 
termed them “heathenish rites”--and to “destroy the tribal relations as fast as possible.” 

In the case Ex Parte Crow Dog, decided by the U.S. Supreme Court in December 1883, the Court 
ruled that despite explicit extension of U.S. jurisdiction over “certain bands of Sioux Indians” in 1877, they 
were subject to U.S. law not as citizens entitled to equal protection under the law and the rights guaranteed by 
the U.S. Constitution, but as “wards subject to a guardian . . . as a dependent community who were in a state of 
pupilage.” The Supreme Court ruled that Crow Dog’s actions in killing Spotted Tail remained under tribal 
jurisdiction. 

The Oflice of Indian Affairs used the Crow Dog case, and the fact that Crow Dog was “at large upon 
the reservation lmpunished” by U.S. law, to lobby for laws extending U.S. criminal jurisdiction over Indians. 
In 1885, the U.S. Congress passed the predecessor to the Indian Major Crimes Act, which the Commissioner 
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of Indian Affairs praised as a “step in the right direction.” 
The Commissioner also continued to press for extension of U.S. civil jurisdiction over Indians, as 

well as for Congressional legalization of their “court of Indian offenses.” At the same time, he lauded the 
Indian court, established without legal authority other than the general authority of the Department of the 
Interior, and extolled its ‘civilizing’ effectiveness in abolishing “certain old heath and barbarous customs, such 
as the sun-dance . ..I’ 

Commissioner of Indian Affairs, 
Annual Report, 1886: 

The Commissioner of Indian Affairs wrote in his 1886 Report that the courts of Indian offenses were, 
“...unquestionably a great assistance to the Indians in learning habits of self-government and in preparing 
themselves for citizenship. I am of the opinion that they should be placed upon a legal basis by an act of 
Congress authorizing their establishment, under such rules and regulations as the Secretary of the Interior may 
prescribe. Their duties and jurisdiction could then be definitely determined ihid greater good accomplished...” 

Annual Report, 1888: 
In his 1888 Report, the Commissioner once again urged that, “the jurisdiction of these courts [of 

Indian offenses] be defined by law.” He enumerated the “offenses” over whch the Secretary of Interior had 
asserted jurisdiction: “the sun-dance, the scalp-dance, the war-dance (and all other so- called feasts 
assimilating thereto); plural marriages; the practice of the medicine man; th’: destruction or theft of property; 
the payment or offer to pay money or other valuable thing to the friends or relatives of any Indian girl or 
woman, are declared to be Indian offenses, punishable by withholding of ralions, fine, imprisonment, hard 
work’ and in the case of a white man, removal from the reservation.” 

According to the Commissioner of Indian Affairs, the jurisdiction of his courts of Indian offenses also 
included: “misde:meanors committed by Indians; civil suits when Indians are parties thereto; cases of 
intoxication; anc. violations of the liquor regulations. There civil jurisdiction is declared to be the same as that 
of justices of the peace . . . If these rules, amended in several essential particulars, were enacted into law, the 
usefulness of the: courts of Indian offenses would thereby be greatly increased, and under the authority 
exercised by thelse courts the Indian would be compelled either to obey the l.aw or suffer its penalties . ..‘I 

The Commissioner explained that legislation authorizing the courts of Indian offenses “would 
supplement” the jurisdiction asserted by the “Indian Crimes Act” of 1885. He cited the Supreme Court case 
United States v. Kagama and Another, Indians as providing that the Indian Crimes Act “is valid and 
constitutional” based on the “state of semi-independence and pupilage” whilch the United States government 
had “heretofore :recognized in the Indian tribes . ..‘I 

U.S. v. Clapox, 1888 
Six years after the federal bureaucracy asserted jurisdiction over Indians through its establishment of 

courts of Indian offenses, the federal district court of Oregon affirmed the legality of those courts in its 
adjudication of the case United States v. Clapox, et al. The case began with the arrest, by Indian police, of 
Minnie, “an Indian woman.” Minnie was jailed “for the offense of living and cohabiting” with an Indian other 
than her husband. Prior to any trial, Minnie was rescued and “set at liberty” by the defendants in U.S. v. 
Clapox, also Indians. Her rescuers were charged with the federal crime of ‘I: rescue” -- “forcibly setting a 
person at liberty who has committed for ‘a crime against the United States’. ” 

The Oregon district court determined that despite the fact that there were no written records kept by 
the court of Indian offenses, that adultery was not even a misdemeanor at common law, and that there was no 
federal statute regulating consensual sexual conduct between adult Indians, Minnie was, nonetheless, charged 
with a “crime against the United States.” The remarkable legal reasoning in US. v. Clapox rests, in part, on 
article 8 of the Indian treaty made at Camp Stevens on June 9,1855, in which the “Walla- Wallas, Cayuses 
and Umatilla tribes, and bands” of Indians, “acknowledge their dependence on the government of the United 
States . . . and en~Fge to submit to and observe all laws, rules and regulations which may be prescribed by the 
United States for the government of said Indians.” 

26 

-.. 



The Oregon district court acknowledged that, “These ‘courts of Indian offenses’ are not the 
constitutional courts provided for in section 1, art. 3, Const., which congress only has the power to ‘ordain and 
establish,’ but mere educational and disciplinary instrumentalities, by which the government of the United 
States is endeavoring to improve and elevate the condition of these dependent tribes to whom it sustains the 
relation of guardian. In fact, the reservation itself is in the nature of a school, and the Indians are gathered 
there, under the I:harge of an agent, for the purpose of acquiring the habits, ideas, and aspirations which 
distinguish the civilized from the uncivilized man.” The curriculum establis’hed by the U.S. included 
punishment for certain “‘Indian offenses,’ such as the ‘sun,’ the ‘scalp,’ and the ‘war dance,’ polygamy, ‘the 
usual practices c f so-called ‘medicine men’,’ . . . and buying or selling Indian women for the purpose of 
cohabitation.” 

In some remarkable legal reasoning invoking English ecclesiastical law and the “conduct peculiar to 
the Indian in his savage state,” the Oregon district court ruled that although adultery was not specifically 
prohibited by the rules of the court of Indian offenses, “it is altogether in keeping with the general purpose 
and spirit of these rules that adultery should be prohibited and punished by them.” The United States, “by 
virtue of its power and authority in the premises, had established a rule,” which Minnie was allegedly accused 
of violating. She was “therefore committed for a crime against the lawmaker,--the United States.” Thus, 
continued the Oregon court, her rescuers were, “in flagrant opposition to the authority of the United States on 
this reservation, and directly subversive of this laudable effort to accustom and educate these Indians in the 
habit and knowledge of self- government.” 

Nearly a century later, in a November 12, 1985 memorandum to B.I.A. Area Directors and addressing 
issues involving Courts of Indian Offenses, Acting Deputy Assistant Secrelary of Indian Affairs Hazel Elbert 
explained that “Courts of Indian offenses are created by the Secretary of the Interior in accordance with his 
general authority . . . and operate pursuant to 25 C.F.R. [Title 25, Code of Federal Regulations], part 11. The 
authority of the Secretary to promulgate regulations with respect to courts of Indian offenses was recognized 
in U.S. v. Clapox. Courts of Indian offenses are federal instrumentalities . . . ” [please see memorandum 
immediately preceding this article series.] 

1972 legal review-the foundation of courts of Indian offenses 
In his September 1972 article in the North Dakota Law Review, “Tribal injustice: the Red Lake court 

of Indian offenses,” Press/ON publisher William J. Lawrence chronicled the United States’ establishment of 
courts of Indian offenses, and examined the Indian court at Red Lake. 

Lawrence observed that, “the Indian police systems were organized in 1878, and not until 1883 did 
the federal government see fit to establish the court system, and not until 1888 did Congress see fit to 
appropriate any money to finance the courts. It would seem that the federal government since the early days 
of the Indian service has been police-oriented, and that the courts, which are the heart of any system of 
justice, have be:n low in the order of priorities . ..‘I 

Lawrence scrutinized the courts of Indian offenses’ shaky legal foundation, resting on U.S. v. Clapox- 
-“mere educaticnal and disciplinary instrumentalities” deriving their authority from U.S. ‘guardianship.’ He 
noted that another “defense of their legality” is the doctrine, espoused in 1934, that courts of Indian offenses 
“derive their authority from the tribe rather than from Washington.” Lawrence adds, “whichever of these 
explanations is offered for the existence of the courts of Indian offenses, their establishment cannot be held to 
have destroyed or limited the powers” vested in the people. 

The 1934 Indirm Reorganization Act 
The year in which tribal authority--rather than the authority of the U.S. government--was held to 

legitimate Indian courts is significant: 1934. Following years of lobbying by the Bureau of Indian Affairs, led 
by “reformer” and Indian Commissioner John Collier, the U.S. Congress enacted the Indian reorganization 
Act (I.R.A.) in 1934. 

In legislation codified as Title 25, Section 476 of the U.S. Code, the U.S. Congress passed a law 
providing for “the Organization of Indian tribes; constitution and by-laws and amendment thereof.” The 
I.R.A. details the processes by which an “Indian tribe” may be “organized” under U.S. Law; paragraph (d) 
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requires that the U.S. Secretary of the Interior approve the constitutions of lribes organized under the I.R.A. 
The I.R.A. also mandates that such Indian tribal constitutions not be contrary to “applicable laws.” 

The I.R.A. also delineates the powers of the “Indian tribe or tribal council”: in addition to all powers 
“vested in any Indian tribe or tribal council by existing law, the constitution adopted by said tribe shall also 
vest in such tribe or its tribal council the following rights and powers: To employ legal counsel; to prevent the 
sale, disposition, lease, or encumbrance of tribal lands, interests in lands, or other tribal assets without the 
consent of the tribe; and to negotiate with the Federal, State, and local governments.” The I.R.A. does not 
legitimate Courts of Indian offenses, nor does it enumerate the establishment of Indian tribal courts as among 
the powers of an “Indian tribe or tribal council.” 

Legal chailengcts to Indian courts 
Iron Crow v. Ogiala Sioux Tribe, 1956 

The authority of Indian tribal courts was challenged in 1956 in case involving adultery: Iron Crow v. 
Oglala Sioux Tribe of Pine Ridge Reservation, heard by the U.S. Court of Appeals, Eighth Circuit. In that 
case, Marie Little Finger and David Black Cat were tried and convicted in ~the Oglala Sioux Tribal court of the 
crime of adultery, under the Revised Code of the Oglala Sioux Tribe. The Tribal Court exercised jurisdiction 
on the grounds &at both Little Finger and Black Cat were enrolled members of the Oglala Sioux Tribe, and 
that their tryst took place on the Pine Ridge Reservation. Little Finger and Black Cat filed for an injunction in 
federal court, on the grounds that the Tribal Court did not have the jurisdic tion to try and convict them, and 
that enforcement of the sentences of the Tribal Court was in violation of the due process clause of the Fifth 
Amendment to the U.S. Constitution. 

The U.!i. appellate court found that Tribal Courts are not provided for in either the U.S. Constitution, 
nor have they b’een “authorized by federal legislative action.” However, the federal court ruled that since 
Congress had provided for “pay and other expenses of judges of Indian courts” and Indian police, Congress 
“recognized” the authority of Indian tribal courts, and that those courts had “inherent” jurisdiction. 

Little Finger and Black Cat argued that their rights were protected “as citizens of the United States.” 
Drawing on legal cases decided before passage of the Act of June 2, 1924 extended citizenship to all Indians 
“born within thl: territorial limits of the United States,” the federal court ruled that the Oglala Sioux 
defendants did :not attain the rights guaranteed to other citizens by virtue o:F their U.S. citizenship. The 
caselaw quoted by the Eighth Circuit Court included the 1916 case, U.S. v, Nice: “Of course, when Indians 
are prepared to exercise the privileges and bear the burdens of one sui juris, the tribal relation may be 
dissolved and the national guardianship brought to an end, but it rests with Congress to determine when and 
how this shall be done, and whether the emancipation shall be complete or only partial...” 

The fetleral court also quoted from the case Lone Wolf v. Hitchcock, “It is thoroughly established that 
Congress has plenary authority over Indians . ..‘I and held that, “the granting of citizenship in itself did not 
destroy . . . jurisdiction of the Indian tribal courts and that there was no intention on the part of Congress to do 
so.” 

Coliiilower v. Garland, 1965 
In 1963 Madeline Colliflower, a member of the Gros Ventre Indian Tribe, Ft. Belknap Indian 

Reservation, was charged by the Ft. Belknap court of Indian offenses with “disobedience to the lawful orders 
of the Court.” Mrs. Colliflower pled not guilty to the charges; the Indian judge “found her guilty and 
sentenced her to a fine of $25 or five days in jail. Mrs. Colliflower . . . electled to take the jail sentence because 
she could not pay the fine.” 

Based on the due process clauses of the due U.S. Constitution, Mrs. Colliflower then petitioned for a 
writ of habeas oorpus, claiming “that her confinement is illegal and in viol&ion of her constitutional rights, 
because she was not afforded the right to counsel, was not afforded any trial, was not confronted by any 
witnesses against her, and because the action of the court was taken summarily and arbitrarily, and without 
just cause.” The district court decided that it did not have the jurisdiction to issue a writ of habeas corpus for 
an Indian who was committed by a tribal court. Mrs. Colliflower appealed; the federal appellate court ruled on 
the jurisdictional issue but did not rule on the petition for a writ of habeas corpus. 
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In its opinion in the case Colliflower v. Garland, the U.S. Court of Appeals noted that Iron Crow v. 
Oglala Sioux Tr! be “did not touch upon the question of whether the Constitution applies to the procedure of 
Indian courts,” merely ruled that the Indian court had jurisdiction. The federal court continued, “In spite of the 
theory that for some purposes an Indian tribe is an independent sovereignty, we think that, in light of their 
history, it is pun: fiction to say that the Indian courts functioning in the Fort Be&nap Indian community are 
not in part, at leilst, arms of the federal government. Originally they were created by federal executive and 
imposed upon the Indian community, and to this day the federal government still maintains a partial control 
over them . .., Under these circumstances, we think that these courts function in part as a federal agency and in 
part as a tribal agency, and that consequently it is competent for a federal court in a habeas corpus proceeding 
to inquire into the legality of the detention of an Indian pursuant to an order of an Indian court.” 

The U.S. Court of Appeals, Ninth Circuit, however, muted its decision that a U.S. citizen who was 
also an Indian had the legal right to file a writ of habeas corpus in federal court by writing, “We confine our 
decision to the courts of the Fort Belknap reservation.” The federal court al so limited the impact of its 
decision with the caveat that, “it does not follow from our decision that the tribal court must comply with 
every constitutional restriction that is applicable to federal or state courts...” 

Federal fundiqg 
Overall, the BIA budgeted more than $128 million for “tribal court g” during the year 200 1. In the 

Bureau’s narratkre for its 200 1 budget justifications, the BIA describes the tribal courts as enabling “Tribes to 
exercise their rights as sovereign nations by establishing and maintaining their own civil and criminal codes in 
accordance with local Tribal customs and traditions . . . . The program also supports the Bureau’s goal to foster 
strong and stabb: Tribal governments so they can exercise their authority as sovereign nations.” The BIA 
makes no menticm of the dubious legal basis for these courts, nor of the fundamental civil rights and due 
process guaranteed to all U.S. citizens under the U.S. Constitution.... 

Next week: 
A chronicle of civil rights violations. And, the U.S. Court of Appeals rules on a court of Indian 

offenses in a ca& involving non-Indians: “an Indian tribe may not assert sovereign immunity against the 
United States.” 

Ojibwe News, The 6/22/2001 V. 13; N.3 1 p. 1 

Indian Courtrc A Brief History; This Week; Quasi-Legal Courts at Red Lake 

Last week, Pres JON reprinted brief excerpts from the Annual Reports of the Commissioner of Indian Affairs 
in 1886 and 1888. The “courts of Indian offenses” were formally proposed in late 1882 by the Indian 
Commissioner, and established with the “approval” of the Secretary of the Interior on April 10,1883. The late 
1800s were an c ra when political leaders like Senator Dawes-- also chief author of the General Allotment Act- 
exhorted other policy-makers that “the Indian... is to disappear.” At that time, the main debate was whether 
“the vanishing Americans” were to be completely annihilated, or merely “civilized.” The Interior 
Department’s establishment of “courts of Indian offenses” deliberately intended to “destroy the tribal relations 
as fast as possible” as well as to repress religion and culture, does not seem to have raised much public 
concern. 

In 1886, three years after the Indian courts had been created by the federal bureaucracy, the 
Commissioner of Indian Affairs was still urging that “they should be placed upon a legal basis by an act of 
Congress authorizing their establishment.” Despite its claims to “plenary authority” over Indians, the U.S. 
Congress has never seen fit to legalize the courts of Indian offenses. Afier 1.18 years, these “Indian courts” 
remain “educational and disciplinary instrumentalities” operating under the “general authority” of the 
Secretary of the Interior. 

Indian tribal governments were transformed by the Indian Reorganization Act (IRA.) in 1934. Tribal 
Constitutions which “contain all the requirements of an IRA-document” specifically limit “Indian tribal 
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government” by mandating that most acts of such Indian governments be approved by “the Secretary of the 
Interior or his authorized representative.” The I.R.A. also provides that tribal organization chartered under the 
1.R.A “shall not be revoked or surrendered except by Act of Congress” (25 0 477). With its control over 
“Indian tribal governments” thus thoroughly entrenched’ the Commissioner of Indian Affairs and his Bureau 
of Indian Affair21 @LA.) began claiming that the courts of Indian offenses and other “Indian courts” were 
founded on “tribal authority” rather than that of the Secretary of the Interior. 

The B.I.A.‘s notion that the courts of Indian offenses established by the U.S. government are 
somehow really “tribal” has been entrenched over the past seventy years. The B.I.A.‘s fiscal year 200 1 budget 
request to Congress included more than $145 million dollars for Indian courts. The B.I.A. explained its quasi- 
legal federal insrumentalities--originally established to destroy indigenous society--as “more than 250 Tribal 
justice systems and Courts of Indian Offenses” which “enable . . . Tribes to exercise their rights as sovereign 
nations.” Is this a “shell game” to divert responsibility, confuse Congress, and absolve the U.S. government of 
blame? 

In Minnesota, 11884: 
Based on the general authority asserted by the Secretary of the Interior, courts of Indian offenses were 

established in Minnesota in 1884. Minnesota Indian Agent C.P. Luse described these courts of Indian offenses 
in his 1884 report: “While I have selected three good men as judges of the court of Indian offenses for [white 
Earth reservation], I have not been able to find suitable persons both at Red. Lake and Leech Lake to be 
competent judges.” Despite its lack of competent judges, Agent Luse described the Red Lake Indian court as 
having, “relieved me of many a trying case.” Luse prophesied that, “it is only a question of time and [the 
Court of Indian offenses] will become a permanent fixture and recognized as the only way to settle the little 
differences among them. If these judges could be paid a reasonable salary for their time and services, there 
would not be any doubt of the continued good results from this court.” Six years later, in his 1890 Report, the 
Commissioner of Indian Affairs noted that the “reservation tribunals known as ‘courts of Indian offenses’ 
have been placed upon a quasi-legal basis by an appropriation made by Congress for the pay of the judges of 
such courts.” That same year B.P. Schuler, US. Indian Agent in Minnesota., wrote that there were three judges 
at the court of Indian offenses at the White Earth Agency (which also supervised Leech Lake, Mille Lacs, Red 
Lake, and several other places no longer distinguished as Indian reservations). The White Earth judges-- 
Joseph Charette, William V. Warren, and John G. Morrison--Schuler continued, “speak English fluently and 
intelligently and wear citizens’ dress.... The general influence of the court . . . is good... This court should be 
regularly establshed and the judges compensated for their labor.” 

U.S. jurisdictia n over “Indians” 
The reality of jurisdiction--which court has authority over whom Ipersonal jurisdiction] under what 

circumstances [subject matter jurisdiction]- -at Red Lake is fairly complicated in actual practice. The U.S. and 
the State of Minnesota have asserted jurisdiction piecemeal and by increments on Indian reservations, and 
legal writers ha/e described the consequences as a “morass” and “dolefully” inconsistent. The details of how 
this was done are interesting history chronicled in state and federal case-law. 

The jurisdictional cases specific to Red Lake begin with U.S. v. 43 Gallons of Whiskey--which went 
to the U.S. Supreme Court twice, in 1876 and again in 1883. The whiskey, belonging to white men Bernard 
Lariviere and Clovis Guerin, was seized in the village of Crookston on Feb. 12,1872. Lariviere, who was a 
licensed “retail liquor dealer,” argued that he and the whiskey were under State jurisdiction, in Polk County, 
Minnesota. The United States’ position that federal law pertaining to “Indian country” had jurisdiction over 
Lariviere and ti.s whiskey prevailed. U.S. v. 43 Gallons of Whiskey was still being cited as a precedent in 
1933. 

The phjlosophy underlying both U.S. and Minnesota law had been spelled out in 1823 by U.S. 
Supreme Court Justice Marshall in the case Johnson v. M’Intosh: “the different nations of Europe . . . asserted 
the ultimate dominion to be in themselves.” U.S. claims to hegemony were reaffirmed by Marshall in the U.S. 
Supreme Court case Cherokee Nation v. Georgia eight years later: “we assert a title independent of their will.” 



U.S. jurisdiction and Red Lake 
At Red X&e, the United States’ specific claims to jurisdiction rest (In cession of land outside of the 

boundaries of the present-day “diminished reservation”: under the treaty of October 2, 1863 (amended April 
21, 1864 and proclaimed April 25, 1864); and pursuant to the Act of January 14,1889, Chap. 24, “An act for 
the relief and civilization of the Chippewa Indians in the State of Minnesota” (the “Nelson Act”). In the table 
“Indian reservatons, areas and how established,” published in the Indian Commissioner’s Annual Report in 
1893, the B.I.A. also listed U.S. President Harrison’s Executive Order of March 4, 1890, which “restored” 
seven sections and partial section-- the Ponemah cut-off--which were “cut off’ the diminished reservation 
after a survey to “establish” the boundaries of the Red Lake land ceded by lhe Minnesota Chippewa Tribe 
under the provisions of the 1889 Nelson Act. Red Lake reservation was “diminished” again pursuant to the 
U.S. Congress’ Act of February 20, 1904. 

Underlying US. v. Clapox--the appellate case cited as legitimizing courts of Indian offenses--is a 
specific cession of jurisdiction: Article 8 of the Indian treaty of 1855 between the “confederated bands” in 
Oregon and the ‘United States. At Red Lake there has been no such direct ceding of jurisdiction, and the 
Secretary of the Interior’s authority to establish a court of Indian offenses rests directly on the “ultimate 
dominion” asserted by the U.S. and its European predecessors. 

Red Lake Agem.cy Court of Indian Offenses, 1906 - 1935 
The B.I.A. operated its Red Lake court of Indian offenses as a part of the White Earth Indian Agency 

until 1906, when it established a separate Indian agency at Red Lake and stationed a full-time Indian agent 
there. After 1906, “local members of the tribe were utilized as judges,” but the Indian court continued to 
operate under the B.I.A.‘s nineteenth-century “revised regulations” until new departmental regulations were 
approved by the Secretary of the Interior on November 27,1935. 

In 19 18! the Red Lake Band of Chippewa Indians was formally organized under a written 
constitution: that of the General Council, generally known as “Peter Graves’ council.” The governmental 
powers delineattd by the 1918 constitution did not include the establishment of a court. In fact, the 1918 
constitution grants only extremely limited governmental power to the General Council: conferring authority 
on the “several Chiefs” to “call a meeting,” deciding in “disputes as to Chiefs,” respecting and giving “proper 
consideration” to petitions “placed before them by any member of the Red Ikke Band,” expending and 
accounting for fimds--and very little else. The B.I.A. continued to operate the Red Lake court of Indian 
offenses under the general authority of the Secretary of the Interior. 

1934 I.RA. 
The Indan Reorganization Act, enacted by the U.S. Congress on June 18,1934, has often been held 

to validate the court of Indian offenses. The legislation enacted by Congress does not, however, include any 
language which could reasonably be construed to establish or validate either courts of Indian offenses or 
Indian tribal courts. 

The Secretary of the Interior prescribed new regulations governing courts of Indian offenses on 
November 27, 1935, but these continued to rest on the Secretary’s “general authority,” rather than on either 
congressional legislation or the U.S. Constitution. It is unclear whether Congress’ silence derives from silent 
acquiescence to the abuses in tribal courts, an absence of Congress’ express delegation of authority, or 
Congressional avoidance of politically-controversial issues. 

The Reel Lake Band of Chippewa Indians did not adopt a constitution conforming to the requirements 
of the 1934 I.R.A. until 1958, and the degree to which the Indian Reorgankation Act applied to Red Lake 
prior to 1958 is disputed. In any event, the B.I.A. continued to operate the F:ed Lake court of Indian offenses 
under the genersl authority of the Secretary of the Interior. 

1952: Red Lake “Law and Order Provisions” 
In 1952, seventy years aRer the courts of Indian offenses were established by the B.I.A, written “Law 

and Order Provisions” were finally adopted by the “Red Lake Tribe,” and approved by the Secretary of the 
Interior. These “provisions” included some now-picturesque sections, including 0 72, which barred “any 
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employable Indian” from “wander[ing] about in idleness . . . without any attempt to obtain regular 
employment.” Several sections of the 1952 provisions would have been--ohlviously--of dubious legality under 
the U.S. constitution, if Indians were meant to be protected by the fundame&al civil rights guarantees of that 
constitution as it applies to non-Indians. 

Peter Grave’s General Council at Red Lake was disestablished in 1!)58. After a hiatus of several 
months, a constitution which contained “all the requirements of an IRA-document” was approved by the 
Constitution Committee, adopted by the Red Lake Band, and--as required by Sec. 16 of the I.R.A.-- approved 
by the Secretary of the Interior. The 1958 constitution established the Tribal Council of the Red Lake Band of 
Chippewa Indians. 

Neither 1:he 1958 Red Lake constitution, nor the Constitution of the Minnesota Chippewa Tribe 
(approved March 3, 1964), provides for the establishment of tribal courts--or for the legalization of the courts 
of Indian offenses. The B.I.A. continued to operate its Red Lake court of Indian offenses at Red Lake under 
the general authority of the Secretary of the Interior. 

1972: “Tribal Injustice” and the **kangaroo court” 
In the summer of 1972, the North Dakota Law Review published an article by William J. Lawrence, 

“Tribal Injustice: the Red Lake Court of Indian Offenses,” detailing some of the legal, jurisdictional and 
procedural problems adhering to the Red Lake court. Lawrence described a “jurisdictional morass” at Red 
Lake. He also wrote about the parameters of jurisdiction at Red Lake: delineated by “race” and geography as 
well as by type of case. “Race” has been supplanted by “tribal enrollment,” but courts of Indian offenses 
remain apartheicl under present-day Department of the Interior regulations. 

Lawrence, in the carefully-documented and dry language of law review articles, described the Red 
Lake Indian court: “in practice [it] . . . is ineffective in enforcing its judgments and . . . most band members 
receive little or no satisfaction in bringing civil cases before the court.” He zdso touched on the problems of 
“tribal politics” affecting the outcome of cases before the Red Lake court o~%dian offenses. “Obviously,” he 
wrote, “a judge Iwhose tenure is based on tribal politics tends to be extremely insecure and far from 
independent.” He added, “it is an unusual case at Red Lake where the agency superintendent or the tribal 
politicians do not make their views known to the court.” 

In his law review article, Lawrence also discussed other problems with the Red Lake court of Indian 
offenses, including that, “the greatest shortcoming and most basic criticism of the court is its nearly total 
disregard for dul: process for law. The court is notorious for giving improper notice. There have been 
numerous cases in which judges have failed to allow parties to present testimony and evidence in their 
behalf.... It is this type of proceeding which has . . . prompted many [both Indian and non-Indian] to refer to it 
as a ‘Kangaroo ‘Zourt’.” 
May 1979: “Revolution** at Red Lake I 

In February 1979, tribal council chairman Roger Jourdain led the R.ed Lake tribal council’s censure of 
their treasurer Stephanie Hanson. Jourdain was upset that she had “requested a legal opinion from the United 
States Department of the Interior Field Solicitor’s office . . . regarding a proposed, but not adopted, resolution” 
concerning chairman Jourdain’s business account. Jourdain’s subsequent “firing” the treasurer inflamed 
longstanding dissatisfaction at Red Lake. What a federal court subsequently called a “revolt” erupted on May 
19, 1979, 

According to court records, “at approximately 4:45 a.m. on the morning of May 19 . . . armed men, led 
by tribal member Harry Hanson, entered the Red Lake Law Enforcement Center (“LEC”) and took over the 
building.” The prisoners were released, and “two of the BIA officers, a police dispatcher, and two BIA jailers” 
were taken hostage, “locking them in one of their own jail cells.” The LEC was among the buildings 
subsequently burned. 

The Red Lake tribal council sued the U.S. government for damagefl allegedly arising from “the 
defendant’s employees negligent unilateral withdrawal of law enforcement Ipersonnel from the Red Lake 
Reservation in the middle of an insurrection.” In addition, the “plaintiffs ch.arged that the F.B.I. and the B.I.A. 
had negligently failed to make adequate plans prior to the uprising of May 19 despite warnings that something 
might happen.” The U.S. government moved to dismiss the suit on the “ground that the allegedly negligent 
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activities were based upon the performance of a discretionary function and were thus exempt from liability 
under a statutory exception to the Federal Tort Claims Act, 28 U.S.C. 0 2680(a).” 

Roger Jourdain and his cohorts were awarded damages totaling $849,562.62 by the U.S. district court. 
In 1991, the U.S. Court of Appeals reversed the district court’s judgment, concluding that the “damages were 
not proximately caused by the [U.S.] government’s negligence.” The United States did not address the 
underlying issues, including the persistent lack of any viable legal process t;hrough which the people at Red 
Lake could have; addressed the problems that festered and eventually erupted into revolt at Red Lake. 

May 1982: the :Red Lake CFR Court 
Three y:ars after the “revolution,” in the May 2 1, 1982 issue of the Federal Reporter, the B.I.A. 

published notice of its “update” of the listing of the courts of Indian offenses in title 25 of the Code of Federal 
Regulations, “by adding the Red Lake Court of Indian Offenses to the list. This amendment is necessary to 
reflect the true status of the Red Lake court which was inadvertently omitted from the listing when it was first 
published in the Federal Register in 1978. This amendment will effectively update the listing and eliminate 
the confusion concerning the status of the Red Lake Court of Indian Offenses.” 

The most recent Code of Federal Regulations, $11.100, continues to identify the “Red Lake Band of 
Chippewa Indians (Minnesota)” as a “Court of Indian Offenses”--Red Lake is the first on the list. 

*‘... Islands of Injustice” 
On January $6, and 7 of 1986, the Minneapolis Star Tribune published a series of articles entitled 

“Indian Courts, Islands of Injustice.” Star Tribune staffwriters Sharon Schmickle and Roger Buoen began 
researching the series of articles several months prior to publication. After unsuccessfully attempting to obtain 
access to Red Lake court of Indian offenses records through the Freedom of Information Act (FOIA), the Star 
Tribune and Sharon Schmickle sued the U.S. Department of the Interior, the Bureau of Indian Affairs, the Red 
Lake Agency and several individuals including Red Lake Indian court judge George Sumner, “seeking to 
access certain files of the Red Lake Court of Indian offenses. On the same [August 19851 date,” according to 
U.S. district court records, “the files at issue were removed from federal custody by order of the Red Lake 
Tribal Council.” The Department of the Interior undertook “certain efforts to effect the return of these 
documents, but has not yet succeeded . ..‘I 

Litigatilan arising from the Star Tribune’s FOIA request for Red Lake Indian court records went into 
the appellate courts. At an October 17,198s hearing, the U.S. District Court for the District of Minnesota 
“requested” that the Department of the Interior “take further action” in ‘effi:cting’ the Red Lake Tribal 
Council’s return of the court records to federal custody, and that the Department “supply the court with a 
status report of its efforts.” On November 18,1985, the Department submiued its status report--and shortly 
thereafter sought a protective order limiting disclosure of the contents of that report. The U.S. District Court 
denied the motion for that protective order. 

November 1985: “It has come to our attention . ..‘I 
Thirteen years after the North Dakota Law Review article was published-- and five days before its 

report to the U.S. District Court regarding the Red Lake Indian court records was due to be released to 
plaintiffs Star Tribune and Schmickle-the Department of the Interior noticed that there were problems with 
the courts of Indian offenses. In a November 12,1985 memorandum (reprinted in the June 8,200l issue of 
Press/ ON), the Acting Deputy Assistant Secretary for Indian Affairs, Hazel Elbert, informed “All Area 
Directors” that: “It has come to our attention that courts of Indian offenses may be violating mandates set 
forth in the Corstitution of the United States.” 

Elbert explained that, “courts of Indian offenses are federal instrumentalities that are required to 
comply with federal statutes as well as the Constitution of the United States. Therefore, you are directed to 
take immediate steps to have reviewed the conduct and responsibility of court personnel and their operations 
to ensure violat ions are not occurring and will not occurring the courts of Indian offenses under your 
administrative responsibilities...” 

Eleven days later, Red Lake Tribal Council Chairman Roger Jourdain responded with a memorandum 
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to the B.I.A. demanding withdrawal of ‘the Hazel Elbert memorandum.” He described enforcement of the 
memo as “a crime against the Red Lake Band of Chippewa Indians,” and indicated that he would “order the 
removal of all individuals who enforce said memorandum” in the Red Lake court of Indian offenses. 

About a month later, on December 27, 1985, B.I.A. Area Director Far1 Barlow advised Jourdain that 
he could not disregard the directives in Elbert’s memorandum. Barlow then shifted the center of the dispute by 
informing Jourdtin that private attorney Richard Meshbesher intended to appear on behalf of clients at the 
Red Lake court. Jourdain ordered Meshbesher removed. Barlow instructed the Red Lake B.I.A. 
superintendent to ignore the order, and in a January 10, 1986 letter to the D%epa.rtment of the Interior, argued 
that the tribal council’s criteria for licensing attorneys to practice before the court of Indian offenses were “so 
restrictive that it is a virtual certainty that no professional attorney could qualify for admission to practice. 
Imposition of those criteria would have the effect of denying the right to counsel . ..‘I Despite Barlow’s 
support, Meshbc:sher ended up bringing a habeas corpus petition in federal court in the case Anderson v. 
Schoenbome, alleging denials of the right to counsel, the right to a jury trial and the right to a speedy trial. 

January 1986: I’... Islands of Injustice” 
The Star Tribune went to press with Schmickle and Buon’s series, “Indian Courts, Islands of 

Injustice,” in January 1986. The series included a section on the problems at Red Lake, and the concluding 
article included ,the observation that: “Civil rights abuses are occurring virtually unchecked on many of the 
nation’s reservations with Indian courts.... Why isn’t the federal government, which spends more than $8 
million a year ta finance courts for about 150 reservations, doing something to curb the abuses?” 

Eight months after the Star Tribune went to press with its series, in August 1987, the U.S. Court of 
Appeals ruled on the Department of the Interior’s suit against the Red Lake Band and Red Lake Tribal 
Council, seeking return of the Red Lake Indian court records. The U.S. appellate court affirmed the district 
court’s ruling that “tribal court records were agency records belonging to the B.I.A. and the Department of the 
Interior, and tha: removal of these records violated the federal records act.” 

November 1987: Roger’s Contract Court 
The B.LA.‘s response to public concern about civil rights violatiom at the Red Lake court of Indian 

offenses, and to the sharp criticism of the Red Lake court in the federal district court case Cook v. Moran, was 
to sign a P.L. 93 -638 contract with the Red Lake Tribal Council. Under tha: contract, Roger Jourdain’s 
council was to administer the Red Lake court of Indian offenses on behalf of the B.I.A. 

U.S. Attorney Jerome G. Arnold’ Interior Department attorney Mark A. Anderson, and B.I.A. 
solicitor C. Hughes expressed concern about the proposed court administral:ion contract in April 1987: “Given 
the past record cd the Red Lake Tribe, it is unlikely that it will operate the court in compliance with the Indian 
Civil Rights Acl unless compelled to do so. We recommend that the problem be addressed at the outset by 
insisting on specific language in the contract, rather than waiting until individual Indians seek to hold us 
accountable for the foreseeable actions of the tribal court.” 

Official concerns about the advisability of the B.LA.‘s hiring the Red Lake tribal council to administer 
the Red Lake court of Indian offenses went “to the top”--and were dismissed by Commissioner of Indian 
Affairs Ross Swimmer. At a December 23, 1987 hearing in Washington, D, C., Swimmer explained the 
rationale for not requiring the Tribal Council comply with federal law in administering the Indian court. I’... 
no one living on a reservation today . . . has to live there,” Swimmer said. “There is no law that says anyone 
must live under the constraints of the Red Lake Tribal Council. They are fn:e to move about anyplace in this 
country, and once they leave the jurisdiction of that tribe, they have no more responsibility to it nor the tribe 
to them, in most cases” [emphasis added]. 

In a Jul;r 12, 1988 interview--extensive transcripts were published by The Ojibwe News--Swimmer 
amplified his position with respect to the B.I.A.‘s P.L. 93-638 contracts with the Red Lake tribal council. 
Indian Commissioner Ross Swimmer explained, “We have control over the program, they have to operate it in 
a certain way . . . and we have control of the accountability of it.” However, ‘as Swimmer acknowledged during 
an interview with the Red Lake Peoples Council later that same day, the only remedy offered by the B.I.A. 
was the Red Lake court of Indian offenses--administered by the tribal council under B.I.A. contract, The 
transcripts published by Press/ON thirteen years ago are revealing: 

34 



Lawren:e: You know, you just contracted [the Red Lake court of Indian offenses] out to Roger 
[Jourdain]. In spite of all these violations of civil rights, that’s the tribal court. 

Swimmer: Yes, it’s tribal court. 
Lawrence: So, where do we take it? 
Swimmer: Tribal court. . . . That’s it. Those are your remedies. You don’t have any remedies, is what 

you’re saying to me. 
Lawren 26: OK. 
Swimmer: That’s right. 
Lawrence: So, we can do nothing about it. 
Swimmer: That’s right. 
Emboldened by the U.S. Government, the Red Lake tribal council passed Resolution No. 53-88: ‘I... 

the Red Lake Tribal Council does hereby go on record as opposing and objecting to any attempt to enforce 
application of the ICRA [Indian Civil Rights Act]” at Red Lake. It is worth noting that under P.L. 93-638 
contracts, the contracting tribe administers the B.I.A.‘s programs. The B.I.A. still owns their programs-- 
including the Red Lake court of Indian offenses. 

1990: C’ivil Rights Commission review of the Red Lake court of Irdian offenses 
The U.S. Commission on Civil Rights responded to concerns about civil rights violations in Indian 

courts by holding hearings. Its Confidential Draft report included 32 meticulously-documented pages 
chronicling the problems at the Red Lake court of Indian offenses between 1972 and 1989. 

The Civil Rights Commission concluded their drafi with the observation that, “absent Congressional 
action to provide meaningful enforcement of the ICRA, it may be that the iinal paragraph of the Red Lake 
statement submitted for the Commission’s record will provide the final word: 

“The Tribe deeply resents the intrusion by the United States Civil [ Rlights Commission and the 
Congress into Red Lake affairs through the passage of the 1968 Civil Rights Act. . ..‘I 

William J. Howard, General Counsel for the U.S. Civil Rights Commission, mailed Red Lake tribal 
council chairman Roger Jourdain a copy of the Commission’s confidential draft report on Red Lake on May 
30,1990, “in order to give your tribe an opportunity to file a response” 

The Civil Rights Commission did not include the section on the Red Lake court of Indian offenses in 
its final report. 

1990: Red Lake Code of Indian Offenses revised 
On September 11,1990, the Red Lake tribal council adopted “recommended changes to the Tribal 

Law and Order code.” The new code, drafted in collaboration with the B.L,4., was initially based on the tribal 
code for the Qu inault tribe in Washington. The 1990 Red Lake version oft he code 6 10 1 .O 1, Subd. 1, 
established “the Red Lake court of Indian offenses as a court of record,” and detailed everything from the 
qualifications o:fjudges to watercraft regulations in seventy-four sections arranged into fifteen chapters. 

Although the 1990 code included a section detailing the “right to jury trial,” neither it nor the 1958 
Constitution provide for civil rights generally. The 1990 code designated that appeal from the decisions made 
in the Red Lake court of Indian offenses be made to a “Court of Appeals” described in 0 101.02 Subd. 2., of 
that section, however, provides that appeals be heard by three judges, “none of whom shall have been the 
Judge that decided or was involved in the case being appealed at the trial 1e:vel.” Since there are only three 
Indian court judges at Red Lake, appeal is thus impracticable, or worse, subject to further proceedings 
overseen by politically indebted ad hoc judges with no legal training. The lack of judiciary for a court of 
appeals may be why the code does not spell out the rules to be used in such a “court of appeals.” 

Although the September 1990 code resolved some of the more glating problems adhering to the 1952 
code, particularly the overtly unconstitutional sections, it did not address th.e problems of, as the Minnesota 
Clergy and Laity Concerned expressed it, “justice . . . meted along the same lines of patronage.” The new code 
did not touch sb-uctural problems tainting most Indian courts--including lack of separation of powers and 
tribal governments which “function like corrupt, dynastic, political machines.” It did not resolve the 
fundamental problem of courts of Indian offenses: that there is no legal basis for the establishment these 
courts. 
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And, the 1990 code continued to ignore the civil rights guaranteed by the U.S. Constitution. 
Nonetheless, the code was approved by the “Secretary of the Interior or his duly authorized representative,” as 
required by the 1.958 Red Lake constitution--as the “tribal code” for the Red Lake court of Indian offenses, a 
federally-fhndet. federal instrumentality operating under the authority of the Secretary of the Interior as well 
as the U.S. Constitution and federal law. 

1995: Red Lake “kangaroo courts” 
In his 1!)95 book’ We Have The Right To Exist, Wub-e-ke-niew describes his people’s “oral history 

filled with cases chronicling derailment of what might be considered justice.” He describes the process at the 
Red Lake court ‘af Indian offenses as it remained in the mid 1990s: ” . . . before court is held’ the Indian Agent 
goes over the cases to be heard with the judge and tells him how much of a fine to levy, and how many days 
the defendant should spend in jail. The B.I.A. Indian Agent has the power to decide what the outcome of the 
trial will be, bef;)re it goes to court. . . . As long as I can remember, even the Metis have called the courts set up 
for Indians, kangaroo courts’.” 

Ongoing: ‘Mb ml injustice” at Red Lake 
Despite its shaky legal foundations and its extremely problematic record of civil and human rights 

violations, the ‘L’nited States continues to maintain a court of Indian offenses at Red Lake. In 2001, the Red 
Lake B.I.A. Agency was allocated a quarter of a million dollars. to operate the B.I.A.‘s court of Indian offenses 
at Red Lake. 

The key problems described by William J. Lawrence in the North Dakota Law Review nearly thirty 
years ago persist at the Red Lake court of Indian offenses, including lack of impartiality. As Lawrence wrote 
in 1979, “A favorite tactic emp!oyed by the court to assure the outcome it tiesires is to not@ only the party 
whom it feels should prevail, of the date and time of adjudication. Obviously, the lack of presence of the 
adversary allows the court to ‘resolve the dispute’ in an amiable atmosphere.” In addition to defects in 
notification, the Red Lake Indian court has recently ensured one- sided “hearings” using intimidation, by 
jailing attorneys for opposing parties, and through exile. 

Furthermore, fueled by gambling interests and Congressional policies of “strong tribal government”-- 
and the legal eFpertise that both Indian casino revenues and federal appropriations can buy--and federal legal 
actions to expand federal jurisdiction on behalf of Indians under U.S. “trusieeship,” Indian court decisions are 
being filed with Minnesota courts--with the expectation that they will be ac:corded “full faith and credit-with 
increasing frequ ency. 

The abt:lse of Leech Laker Jawnie Hough in the ninth district court of the State of Minnesota pursuant 
to its rubber-stamp acceptance of a Red Lake Indian court decision has been chronicled by Press/ON. Ms. 
Hough is not alone in having been abused by the “tribal injustice” perpetrated by the Red Lake Indian court. 

Revised Constitution and Bylaws of the Minnesota Chippewa Tribe, Minnesota. 

PREAMBLE 
We, the Minnesom Chippewa Tribe, consisting of the Chippewa Indians of the White Earth, Leech Lake, Fond du Lac, 
Bois Forte (Net Lake), and Grand Portage Reservations and the Nonremoval Mille Lac Band of Cbippewa Indians, on 
order to form a representative Cbippewa tribal organization, maintain and establish justice for our Tribe, and tc conserve 
and develop our tribal resources and common property; to promote the general we!ifare of ourselves and descendants, do 
establish and ado? this constitution for the Chippewa Indians of Minnesota in accordance with such privilege granted 
the Indians by tbc: United States under existing law. 

ARTICLE I - ORGANIZATION AND PURPOSE 
Section 1. The Minnesota Cbippewa Tribe is hereby organized Section 16 of the Act of June l&l934 (48 Stat. 984), as 
amended. Sectior. 2. The name of this tribal organization shall be the “Minnesota Cbippewa Tribe.” 
Section 2. The nune of tbis tribal organization shall be the “Minnesota Cbippewa Tribe.” 
Section 3. The purpose and tbnction of this organization shall be to conserve and develop tribal resources and to promote 
the conservation :md development of individual Indian trust property; to promote the general welfare of the members of 
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I 
the Tribe; to prest:rve and maintain justice for its members and otherwise exercise all powers granted and provided the 
Indians, and take ,&vantage of the privileges afforded by the Act of June 18,1934 (48 Stat. 984) and acts amen&tory 
thereof and supph: mental thereto, and all the purposes expressed in the preamble hereof. 
Section 4. The Tribe shall cooperate with the United States in its program of economic and social development of the 
Tribe or in any m;&ter tending to promote the welfare of the Minnesota Chippewa Tribe of Indians. 

ARTICLE II - MEMBERSHIP 
Section 1. The membership of the Minnesota Chippewa Tribe shall consist of the following: 
(a) Basic Member ship Roll: All persons of Minnesota Chippewa Indian Blood whose names appear on the annuity roll 
of April 14,194 1: prepared pursuant to the Treaty of said Indians as enacted by Cc’ngress in the Act of January 14, 
111889 (25 Stat. (42) and Acts amendatory thereof, and as corrected by the Tribal Executive Committee and ratified by 
the Tribal Delegates, which roll shall be known as the basic membership roll of the Tribe. 
(b) All children 0): Minnesota Chippewa Indian blood born between April 14,194 1, the date of annuity roll, and July 3, 
196 1, the date of approval of the membership ordinance by the Area Director, to a parent of parents, either or both of 
whose names appear on the basic membership role, provided enrollment was filed with the Secretary of the Tribal 
Delegated by July 4,1962, one year after the date of approval of the ordinance by ihe Area Director. 
(c) All children 01 at least one quarter (l/4) degree Minnesota Chippewa Indian blood born after July 3, 196 1, to a 
member, provided that an application for enrollment was or is filed with the Secretary of the 
Tribal Delegates or the Tribal Executive Committee within one year after the date #of birth of such children. 
Section 2. No person born after July 3,1961, shall be eligible for enrollment if enrolled as a member of another tribe, or 
if not an Americrol citizen. 
Section 3. Any ptirson of Minnesota Chippewa Indian blood who meets the membership requirements of the Tribe, but 
who because of error has not been enrolled, may be admitted to membership in the Minnesota Chippewa Tribe by 
adoption, if such ;Idoption is approved by the Tribal Executive Committee, and shall have full membership privileges 
from the date of adoption is approved. 
Section 4. Any pt:rson who has been rejected for enrollment as a member of the Minnesota Chippewa Tribe shall have 
the right of appezi within sixty days from the date of written notice of rejection of ya the Secretary of the Interior from 
the decision of the Tribal Executive Committee and the decision of the Secretary of Interior shall be final. 
Section 5. Nothing contained in this article shall be construed to deprive any descendant of a Minnesota Chippewa 
Indian of the right to participate in any benefits derived from claims against the U.S. Government when awards are made 
for and on behalf and for the benefits of descendants of members of said tribe. 

ARTICLE III - GOVERNING BODY 
The governing bodies of the Minnesota Chippewa Tribe shall be the Tribal Executive Committee and the Reservation 
Business Committees of the White Earth, Leech Lake, Fond du Lac, Bois Forte (Nett Lake), and Grand Portage 
Reservations, and the Nonremoval Mille Lac Band of Chippewa Indians. Hereinaiter referred to as the six (6) 
Reservations. 
Section 1. Tribal Executive Committee. The Tribal Executive Committee shall be comprised of the Chairman and 
Secretary-Treasurer of each of the six (6) Reservation Business Committees elected in accordance with Article IV. The 
Tribal Executive Committee shall, at it’s first meeting, select from within the group a President, a Vice President, a 
Secretary, and a 1: reasurer who shall continue in office for the period of two (2) yeus or until their successors are elected 
and seated. 
Section 2. Reservation Business Committee. Each of the six (6) Reservations sha.11 elect a Reservation Business 
Committee composed of not more then five (5) members nor less then three (3) members. The Reservation Business 
Committee shall be composed of a chaii, secretary-Treasurer, and or (l), two (2), or three (3) Committeemen. The 
candidates shall file for their respective offices and shall hold their office during the term for which they were elected or 
until their success 3rs are elected and seated. 

ARTICLE IV - TRJBAL ELECTIONS 
Section 1. Right to Vote. All elections held on the six (6) Reservation shall be held in accordance with the uniform 
election ordinance to be adopted by the Tribal Executive Committee which shall provide that: 
(a) All members of the tribe, eighteen (18) years of age or over, shall have the righ: to vote at all elections held within the 
reservation of their enrollment. l! 
(b) All elections shall provide for absentee ballots and secret ballot voting. 
(c) Each Reservation Business Committee shall be the sole judge of the qualifications of its voters. 
(d) The precincts., polling places, election boards, time for opening and closing the pools, canvassing the vote and all 
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pertinent c!etails s:dl be clearly described in the ordinance. 
Section 2. Candidates. A candidate for Chairman, Secretary-Treasurer and Committeeman must be an enrolled member 
of the Tribe and reside on the reservation of his enrollment. No member of the Tti be shall be eligible to hold office, 
either as a Commtteeman or Officer, until he or she has reached his or her twenty3rst (2 1) birthday on or before the 
date or election. 21 
Section 3. Term cd Office 
(a) The first election of the Reservation Business Committee for the six (6) Reservations shall be called and held within 
ninety (90) days a&x the date on which theses amendments become effective in accordance with Section 1, of this 
Article. 
(b) For the purpo! e of this first election, the Chairman and one (1) Committeeman shall be elected for a four-year term. 
Thereafter, the texm of office for officers and committeeman shall be four (4) yeanr. For the purpose of the first election, 
the Committeeman receiving the greatest number of votes shall be elected for a four-year term. 

ARTICLE V - AUTHORITIES OF THE TRIBAL EXECUTIVE COMMITTEE 
Section 1. The Tribal Executive Committee shall, in accordance with applicable laws or regulations of the Department of 
the Interior, have the following powers: 
(a) To employ legal counsel for the protection and advancement of the rights of the Minnesota Chippewa Tribe; the 
choice of counsel and fixing of fees to be subject to the approval of the Secretary of the Interior, or his authorized 
representative. 
(b) To prevent an, sale, disposition, lease or encumbrance of tribal lands, interest in lands, or other assets including 
minerals, gas and oil. 
(c) To advise with the Secretary of the Interior with regard to all appropriation estimates or Federal projects for the 
benefit of the Mirnesota Chippewa Tribe, except where such appropriation estinnr:es or projects are for the benefit of 
individual Reservations. 
(d) To administer any funds within the control of the Tribe: to make expenditures j+orn tribal funds for salaries, expenses 
of tribal officials, employment or other tribal purposes. The Tribal Executive Committee shall apportion all funds within 
its control to the various Reservations excepting funds necessary to support the authorized costs of the Tribal Executive 
Committee. All expenditures of tribal funds, under the control of the Tribal Executive Committee, shall be in 
accordance with a. budget, duly approved by resolution in legal session, and the amounts to the control of the Tribe of 
any money depos ited to the credit of the Tribe in the United States Treasury, subject to the approval of the Secretary of 
the Interior or his authorized representative. 
(e) To consult, negotiate, contract and conclude agreements on behalf of the Mhmcsota Chippewa Tribe with Federal, 
State and local governments or private persons or organizations on all matters within the powers of the Tribal Executive 
Committee, except as provided in the powers of the Reservation Business Committee. 
(f) Except for those powers hereinafter granted to the Reservation Business Committees, theTribal Executive Committee 
shall be authorized to manage, lease, permit, or otherwise deal with tribal lands, merest in lands or other tribal assets; to 
engage in any business that will further the economic well being of members of the Tribe; to borrow money from the 
Federal Govenunzrt or other sources and to direct the use of such f?uuls for productive purposes, or to loan the money 
thus borrowed to .Business Committees of the Reservations and to pledge or assign chattel or income, due or to become 
due, subject only to the approval of the Secretary of the Interior or his authorized representative, when required by 
Federal law or regulations. 
(g) The Tribal Ex<%utive Committee may be ordinance, subject to review of the Secretary of the Interior, levy licenses or 
fees on non-members or non-tribal organizations doing business on two or more Reservations. 
(h) To recognize rmy community organizations, associations or committees open to members of the several Reservations 
and to approve such organizations, subject to the provision that no such organization, associations, or committees may 
assume any authority granted to the Tribal Executive Committee or to the Reservalion Business Committees. 
(i) To delegate to committees, officers, employees or cooperative associations any of the foregoing authorities, reserving 
the right to review any action taken by virtue of such delegated authorities. 

ARTICLE VI - MJTHORITIES OF THE RESERVATION BUSINESS COMMITTEES 
Section 1. Each of the Reservation Business Committees shall, in accordance with applicable laws or regulations of the 
Department of the Interior, have the following powers: 
(a) To advise with the Secretary of the Interior with regard to all appropriation estimates on Federal projects for the 
benefit or its Reservation. 
(b) To administer any funds within the control of the Reservation; to make expenditures from Reservation funds for 
salaries, expenses of Reservation officials, employment or other Reservation purpases. All expenditures of Reservation 
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funds under the control of the Reservation Business Committees shall be accordance with a budget, duly approved by 
resolution in legal session, and the amounts so expended shall be a matter of public: record at all reasonable times. The 
Business Committees shall prepare ammal budgets requesting advancements to the: control of the Reservation of tribal 
funds under the control of the Tribal Executive Committee. 
(c) To consult, negotiate and contract and conclude agreements on behalf of its respective Reservation with Federal, 
State and local governments or private persons or organizations on all matters within the power of the Reservation 
Business Committee, provided that no such agreements or contracts shall directly affect any other Reservation or the 
Tribal Executive Committee without their consent. The Business Committees shal.1 be authorized to manage, lease, 
permit or otherwise deal with tribal lands, interests in lands or other tribal assets, when authorized to do so by the Tribal 
Executive Committee but no such authorization shall be necessary in the case of I;mds.or assets owned exclusively by 
the Reservation. To engage in any business that will further the economic well being of members of the Reservation; to 
borrow money from the Federal Government or other sources and to direct the use of such funds for productive purposes 
or to loan the money thus borrowed to members of the Reservation and to pledge or assign Reservation chattel or income 
due or to become due, subject only to the approval of the Secretary of the Interior or his authorized representative when 
required by Fedaal law and regulations. The Reservation Business Committee may also, with the consent of the Tribal 
Executive Committee, pledge or assign tribal chattel or income. 
(d) The Reservation Business Committee may be ordinance, subject to the review I>f the Secretary of the Interior, levy 
licenses or fees O:I non-members or non-tribal organizations doing business solely within their respective Reservations. 
A Reservation Business Committee may recognized any community organization, association or committee open to 
members of the Reservation or located within the Reservation and approve such organization, subject to the provision 
that no such orgaulization, association or committee may assume any authority granted to the Reservation Business 
Committee or to 1 he Tribal Executive Committee. 
(e) To delegate tc committees, officers, employees or cooperative association any of the foregoing authorities, reserving 
the right to review any action taken by virtue of such delegated authorities. 
(r) The powers he refore to granted to the bands by the charters issued by the Tribal Executive Committee are hereby 
superseded by this Article and said charters will no longer be recognized for any purposes. 

ARTICLE VII - DURATION OF TRIBAL CONSTITUTION 
Section 1. The period of duration of this tribal constitution shall be perpetual or until revoked by lawful means as 
provided in the Act of June 18,1934 (48 Stat. 984), as amended. 

ARTICLE VIII I. MAJORITY VOTE 
Section 1. At all elections held under this constitution, the majority of eligible votes cast shall rule, unless otherwise 
provided by an Al:t of Congress. 

ARTICLE IX - DONDING OF TRIBAL OFFICIALS 
Section 1. The Tribal Executive Committee and the Reservation Business Committees, respectively, shall require all 
persons, charged 1,~ the Tribe or reservation with responsibility for the custody of any of its 
funds or property to give bond for the faithfil performance of his official duties. Isuch bond shall be furnished by a 
responsible bonding company and shall be acceptable to the beneficiary there of and the 
Secretary of the Interior of his authorized representative, and the cost thereof shall be paid by the beneficiary. 

ARTICLE X - \‘ACANCIES AND REMOVAL 
Section 1. Any vacancy in the Tribal Executive Committee shall be filled by the Indians from the Reservation on which 
the vacancy occurs by election under rules prescribed by the Tribal Executive Committee. During the interim, the 
Reservation Committee member to represent the Reservation until such time as the election herein provided for has been 
held and the succc:ssful candidate elected and seated. 
Section 2. The Rclservation Business Committee by a two-thirds (2/3) vote of its nembers shall remove any officer or 
member of the Cc mmittee for the following causes: 
(a) Malfeasance in the handling of tribal affairs. 
(b) Dereliction or neglect of duty. 
(c) Unexcused failure to attend two regular meetings in succession. 
(d) Conviction of a felony in any county, Sate or Federal court while serving on the Reservation Business Committee. 
(e) Refusal to comply with any provisions of the Constitution and Bylaws of the Tribe. 
The removal shall be in accordance with the procedures set forth in Section 3 of this Article. 
Section 3. Any m :mber of the Reservation from which the Reservation Business Committee member is elected may 
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prefer charges by written notice supported by the signatures of no less then 20 percent of the resident eligible voters of 
said Reservation, stating any of the causes for removal set forth in Section 2 or this Article, against any member or 
members of the respective Reservation Business Committee shall consider such notice and take the following action: 
(a) The Reservation Business Committee within fifteen (15) days after receipt of the notice or charges shall in writing 
notify the accused of the charges brought against him and set a date for a hearing. If the Reservation Business 
Committee may remove as provided in Section 2 or it may schedule a recall election which shall be held within thii 
(30) days after th: date set for the hearing. In either event, the action of the Reservation Business Committee or the 
outcome or the recall election shall be final. 
(b) All such hearings of the Reservation Business Committee shall be held in acco dance with the provisions of this 
Article and shall ‘38 open to the members of the Reservation. Notices of shuch hearings shall be duly posted at least five 
(5) days prior to 1 he hearing. 
(c) The accused shall be given opportunity to call witnesses and present evidence in his behalf. 
Section 4. When the Tribal Executive Committee finds any of its members guilty of any of the causes for removal from 
office as listed in Section 2 of this Article, it shall in writing censor the Tribal Executive Committee member. The Tribal 
Executive Committee shall present its written censure to the Reservation Business Committee from which the Tribal 
Executive member is elected. The Reservation Business Committee shall thereupon consider such censure in the manner 
prescribed in Set tion 3 of this Article. 
Section 5. In the event of the Reservation Business Committee fails to ace as provided in Sections 3 and 4 of this Article, 
the Reservation membership may, by petition supported by the signatures or no less then 20 percent of the eligible 
resident voters, a])peal to the Secretary of the Interior. If the Secretary deems the charges substantial, he shall call an 
election for the purpose of placing the matter before the Reservation electorate for their final decision. 

ARTICLE XI - RATIFICATION 
Section 1. This c~~nstitution and the bylaws shall not become operative until ratified at a special election by a majority 
vote of the adult :nembers of the Minnesota Chippewa Tribe, voting at a special election called by the Secretary of the 
Interior, providecl that at least 30 percent of those entitled to vote shall vote, and until it has been approved by the 
Secretary of the Interior. 

ARTICLE XII -. AMENDMENT 
Section 1. This csnstitution may be revoked by Act of Congress or amended or revoked by a majority vote of the 
qualified voters c f the Tribe voting at an election called for that purpose by the Secretary of the Interior if at least 30 
percent of those entitled to vote shall vote. No amendment shall be effective until approved by the Secretary of the 
Interior. It shall he the duty of the Secretary to call an election when requested by two-thirds of the Tribal Executive 
Committee. 

ARTICLE XIII - RIGHTS OF MEMBERS 
All members oft he Minnesota Chippewa Tribe shall be accorded by the governing body equal rights, equal protection, 
and equal opportunities to participate in the economic resources and activities of the Tribe, and no member shall be 
denied any of the constitutional rights or guarantees enjoyed by other citizens of the United States, including but not 
limited to freedom of religion and conscience, freedom of speech, the right to ordeirly association or assembly, the right 
to petition for action or the redress of grievances, and due process of law. 

ARTICLE XIV - REFERENDUM 
Section 1. The Tibal Executive Committee, upon receipt of a petition signed by 20 percent of the resident voters of the 
Minnesota Chippewa Tribe, or by an affirmative vote of eight (8) members of the Tribal Executive Committee, shall 
submit any enact:d or proposed resolution or ordinance of the Tribal Executive Committee. The Executive Committee 
shall call such relbrendum and prescribe the manner of conducting the vote. 
Section 2. The R:servation Business Committee, upon receipt of a petition signed by 20 percent of the resident voters of 
the Reservation, or by an affirmative vote of a referendum of the resolution or ordinance of the Reservation Business 
Committee to a n:ferendum of the eligible voters of the Reservation. The majority of the votes cast in such referendum 
shall be conclusive and binding on the Reservation Business Committee. The Reservation Business Committee shall call 
such referendum and prescribe the manner of conducting the vote. 

ARTICLE XV -’ MANNER OF REVIEW 
Section 1. Any resolution or ordinance enacted by the Tribal Executive Committee, which by the terms of this 
Constitution and Bylaws is subject to review by the Secretary of the Interior, or his authorized representative, shall be 
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presented to the Superintendent or officer in charge of the Reservation who shall within ten (10) days after its receipt by 
him approve or dirapprove the resolution or ordinance. 
If the Superintendmt or officer in charge shall approve any ordinance or resolution it shall thereupon become effective, 
but the Superintendent or officer in charge shall transmit a cope of the same, bearing his endorsement, to the Secretary of 
the Interior, who may within ninety (90) days from the date of approval, rescind the ordinance or resolution for any cause 
by notifying the Tribal Executive Committee. 
If the Superintendent or officer in charge shall refuse to approve any resolution or ordinance subject to review within ten 
(10) days after its receipt by him he shall advise the Tribal Executive of his reasons therefor in writing. If these reasons 
are deemed by the Tribal Executive Committee to be insufficient, it may, by a majority vote, refer the ordinance or 
resolution to the Secretary of the Interior, who may, within ninety (90) days from the date of its referral, approve or 
reject the same in writing, whereupon the said ordinance or resolution shall be in e:ffect or rejected accordingly. 
Section 2. Any resolution or ordinance enacted by the Reservation Business Committee, which by the terms of this 
Constitution and Bylaws is subjected to review by the Secretary of the Interior or his authorized representative, shall be 
governed by the procedures set forth in Section 1 of this Article. 
Section 3. Any resolution or ordinance enacted by the Reservation Business Committee, which by the terms of this 
Constitution and 13ylaws is subject to approval by the Tribal Executive Committee,, shall within ten (10) days of its 
enactment be presented to the Tribal Executive Committee. The Tribal Executive Committee shall at its next regular or 
special meeting, approve or disapprove such resolution or ordinance. 
Upon approval or disapproval by the Tribal Executive Committee of any resolution or ordinance submitted by the 
Reservation Business Committee, it shall advise the Reservation Business Committee within ten (10) days, in writing, of 
the action taken. In the event of disapproval the Tribal Executive Committee shall advise the Reservation Business 
Committee, at that time, of its reasons therefor. 

BYLAWS 
Section 1. The President of the Tribal Executive Committee shall: 
(a) Preside at all regular and special meetings of the Tribal Executive Committee and at any meeting of the Minnesota 
Chippewa Tribe in general council. 
(b) Assume responsibility for the implementation of and resolutions and ordinances of the Tribal Executive Committee. 
(c) Sing, with the Secretary of the Tribal Executive Committee, on behalf of the Tribe all official papers when authorized 
to do so. 
(d) Assume general supervision of all officers, employees and committees of the Tribal Executive Committee and, as 
delegated, take direct responsibilities for the satisfactory performance of such officers, employees and committees. 
(e) Prepare a report of negotiations, important communications and other activities of the Tribal Executive Committee 
and shall make this report at each regular meeting of the Tribal Executive Commit tee. He shall include in this report all 
matters of importance to the Tribe, and in no way shall he act for the Tribe unless specifically authorized to do so 
(f) Have general management of the business activities of the Tribal Executive Committee. He shall not act on matters 
binding the Tribe until the Tribal Executive Committee has deliberated and enacted appropriate resolution, or unless 
written delegation of authority has been granted. 
(g) Not vote in meetings of the Tribal Executive Committee except in the case of a tie. 
Section 2. In the absence or disability of the President, the Vice-President shall preside. When so presiding, he shall 
have all rights, privileges and duties as set forth under duties of the President, as well as the responsibility of the 
President. 
Section 3. The &:cretary of the Tribal Executive Committee shall: 
(a) Keep a complete record of the meetings of the Tribal Executive Committee and shall maintain such records at the 
headquarters of the Tribe. 
(b) Sing, with the President of the Tribal Executive Committee, all official papers % provided in Section 1 (c) of this 
Article. 
(c) Be the custodian of all property of the Tribe. 
(d) Keep a complete record of all business of the Tribal Executive Committee. Make and submit a complete and detailed 
report of the curr:nt year’s business and shall submit such other reports as shall be required by the Tribal Executive 
Committee. 
(e) Serve all notices required for meetings and elections. 
(f) Perform such other duties as may be required of him by the Tribal Executive Committee. 
Section 4. The Treasurer of the Tribal Executive Committee. Make and submit a I:omplete and detailed report of the 
current year’s business and shall submit such other reports as shall be required by the Tribal Executive Committee. 
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(a) Receive all funds of the Tribe entrusted to it, deposit same in a depository selecl:ed by the Tribal Executive 
Committee, and disburse such tribal fkds only on vouchers signed by the President and Secretary. 
(b) Keep and maintain, open to inspection by members of the Tribe or representatives of the Secretary of the Interior, at 
all reasonable times, adequate and correct accounts of the properties and business transactions of the Tribe. 
(c) Make a monthly report and account for all transactions involving the disbursem’znt, collection or obligation of tribal 
funds. He shall present such financial reports to the Tribal Executive Committee al. each of its regular meetings. 
Section 5. Duties ;md iknctions of all appointive committees, officers, and employees of the Tribal Executive Committee 
shall be clearly de fined by resolution of the Tribal Executive Committee. 
ARTICLE III - INSTALLATION OF TRIBAL EXECUTIVE COMMITTEE MEMBERS 
Section 1. New m:mbers of the Tribal Executive Committee who have been duly elected by the respective Reservations 
shall be installed at the first regular meeting of the Tribal Executive Committee following election of the committee 
members, upon subscribing to the following oath: 
“I, , do ha*eby solemnly swear (or affnm) that I shall preserve, 
support and protec.t the Constitution of the United States and the 
Constitution of tht: Minnesota Chippewa Tribe, and execute my duties as a 
member of the Tribal Executive Committee to the best of my ability, so 
help me God.” 

ARTICLE IV - AMENDMENTS 
Section 1. These t bylaws may be amended in the same manner as the Constitution. 

ARTICLE V - MISCELLANEOUS 
Section 1. The &:a1 year of the Minnesota Chippewa Tribe shall begin on July 1 of each year. 
Section 2. The balks and records of the Minnesota Chippewa Tribe shall be audited at least once each year by a 
competent auditor employed by the Tribal Executive Committee, and at such times as the Tribal Executvie Committee or 
the Secretary of th e Interior or his authorized representative may direct. Copies of audit reports shall be furnished the 
Bureau of Indian Affairs. 

ARTICLE VI - RESERVATION BUSINESS COMMITTEE BYLAWS 
Section 1. The Reservation Business Committee shall by ordinance adopt bylaws to govern the duties of its officers and 
Committee memb :rs and its meetings. 
Section 2. Duties and fimctions of all appointive committees, officers, and employees of the Reservation Business 
Committee shall t e clearly defined by resolution of the Reservation Business Committee. 

-_--_----_--_-__-___------------------------------------------------------------ 
CERTIFICATION OF ADOPTION 

Pursuant to an order approved September 12, 1963, by the Assistant Secretary of the Interior, the Revised Constitution 
and Bylaws of the Minnesota Chippewa Tribe was submitted for ratification to the qualified voters of the reservations, 
and was on November 23, 1963, duly adopted by a vote of 1,761 for, and 1,295 aga.inst, in an election in which at least 
30 percent of those entitled to vote cast their ballots in accordance with Section 16 of the Indian Reorganization Act of 
June 18,1934 (48 Stat. 984), as amended by the Act of June 15,1935 (49 Stat.378). 
(sgd) Allen Wilson, President 
Tribal Executive ( Committee 
(sgd) Peter DuFatlt, Secretary 
Tribal Executive ( Committee 
(sgd) H.P. Mittelhotz, Superintendent 
Minnesota Agent: f 

APPROVAL 
I, John A. Carver, Jr., Assistant Secretary of the Interior of the United States of American, by virtue of the authority 
granted me by the Act of June 18,1934 (48 stat. 984), as amended, do hereby approve the attached Revised Constitution 
and Bylaws of the Minnesota Chippewa 
Tribe, Minnesota. 
John A. Carver, Jr., Assistant Secretary of the Interior, Washington, D.C. , (SEAL) Date: March 3, 1964 
Source: ‘Leech Lcke Band of Ojibwe Official Website’ httr>://www.leechlakeoiibwe.org/documents/mctconstitution.shtml 
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3/16/2001 
Illegal process rind the Red Lake tribal courts: State legal system fails a young mother and daughtel.2 
By Bill Lawrence and Clara NiiSka 

’ Published in the Native American PresdOjibwe News and posted at the request of the Citzens’ Alliance, at: 
http://www.citize~ealliance.org/links/pages~ndiano/o20Co~%2O~iclesAndi~%20Courts%20by%20C1araO/dLONiiSka 
%203.htm 
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Press/Old has learned from court documents that a Minnesota State court in Beltrami County took 
away a Leech Lake tribal member’s legal custody of her daughter-by rubber-stamping an exparte Red Lake 
tribal court decision. The Red Lake custody hearing was held on behalf of the father, a Red Lake tribal 
member. The mother was not properly notified of the Red Lake hearing, and she thus was not present or 
represented. The: State’s reversal of State-awarded custody was also done e:Kparte. Black’s Law Dictionary 
defines exparte as, “on one side only; by or for one party; done for, in behalf of, or on the application of, one 
party only . . .” 

The District Court in Beltrami County did not inform the mother that custody of her daughter was 
being reconsidered in Beltrami County. Instead, Beltrami County’s reversa:l of custody was based on the 
father’s “Application for Ex-Parte Relief’ and affidavit-and a May 22,20(10 Red Lake tribal court 
“judgement order of custody.” Even though the State of Minnesota had granted physical custody to the 
mother, the Beltrami County judge, in his July 19,200O Order, wrote that th.e Red Lake tribal court order, “is 
recognized as principles of comity and shall be enforced by this court. . . . law enforcement . . . is ordered to 
take physical cuf tody of the child and return the child to the jurisdiction of the Red Lake Nation.” 

The motner, a Cass County resident, was not informed that her legal rights to her daughter had been 
terminated expa rte in Beltrami County. Instead, the mother was apprehended at the University of Minnesota 
Hospital in Mint: eapolis, where she had accompanied a family member undergoing medical treatment there. 
The little girl was taken away by deputies of the Hennepin County Sheriffs Department. A witness recalls 
her crying out, “&amma, how come I have to go with the cops? What did I: do wrong?” 

The mot her is currently being prosecuted on felony charges in Beltrami County for “depriv[ing] 
another of custodial or parental rights.” The Beltrami County criminal complaint rests on the Red Lake tribal 
court decision ard the Minnesota State court’s exparte order to enforce the tribal court custody order. 

Background 
Meghan Agnes Brun was born in February 1997, to Red Lake enrollee Donald James Brun, Jr., and 

Leech Lake enrollee Jawnie Kaye Brun, n&e Hough. Meghan is “enrollable” both at Leech Lake and Red 
Lake. She was reportedly enrolled as a Red Lake member at her father’s request. 

Donald 13run, Jr.‘s father is Donald “Dutch” Brun, and his mother is Geraldine “Joy” Brun, nke Johns, 
who works for the tribal council. The former chairman of the Red Lake Band of Chippewa is Dutch’s 
brother, Gerald “Butch” Brun. Francis “Chunky” Brun, Dutch Brun’s first cousin, is tribal self-governance 
administrator. Chunky Brun controls all annually funded BIA self-governance contracts at Red Lake, which 
includes the tribal courts. His authority over the tribal courts is extensive-he is the individual who 
supervises the trbal court budgets. The Minnesota appellate case Commissiioner ofTaxation v Brun, 174 
N.W.%d 120, est#sblishing that enrolled members of the Red Lake Band of Chippewa Indians who live and 
work on Red Lake Reservation are exempt from State income tax, was litigated by Red Lake tribal attorneys 
on behalf of Chunky Brun and his wife. 

Commis,sioner v Brun is also the legal precedent establishing that “process cannot be served on an 
enrolled member. of the Red Lake Band residing within the boundaries of Red Lake Reservation, nor can a 
judgment against the member be enforced.” Thus, the Bruns can file legal Elction against Jawnie Hough in 
Minnesota Distr.ct Court. Jawnie, however, has had difficulty tiling reciprocal legal action against the Bruns, 
who are presently residents of Red Lake reservation. The Beltrami County court files include legal action 
filed by Jawnie and her mother, which was continued and then dismissed due to their inability to serve 
process on the Bnms at Red Lake. 

Separation and Divorce 
There are “several” Beltrami County court records chronicling domestic violence by Donald Bnm, 

Jr., some of which are, according to the Clerk of Court’s office, confidential. On December 7, 1998, Jawnie 
filed for divorce in Beltrami County. After a violent encounter at her husband’s parents’ home (at that time in 
Bemidji, Minnesota), Jawnie petitioned Beltrami County for an order of protection (OFP). The hearing was 
set by Judge Ho1 ter for December 23, 1998. 
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It appears that Don Jr. left for Red Lake, and was not served with notice of the Beltrami County 
hearing on the 01?P until April 22,1999. The hearing was held on April 28, 1999-about two weeks after 
Judge Hass of Cuss County found Don Jr. guilty of domestic assault during #a February 1999 encounter with 
Jawnie in that jurisdiction. In his April 28, 1999 affidavit of response, Don Jr. acknowledged some of the 
violent incidents, and explained that Jawnie “provokes me into hitting her.” 

The Affidavit of Jawnie Kaye Brun, included in that court file, detai 1s a series of assaults and threats 
allegedly made by Don Jr., including several threats to kill her-and, in an apparent effort to prevent Jawnie 
from pressing ch,lrges against him, Don Jr.‘s alleged threat to, “. . . fuck you up so bad that they’ll have to fly 
you out to Fargo in a helicopter and you probably won’t make it.” 

On May 5, 1999, Beltrami County Judge Terrance Holter granted an Order for Protection to Jawnie, 
in effect for one : year. As a part of his May 5 order, Judge Holter granted Jawnie, the Petitioner, “sole legal 
and physical cusi.ody” of Megan, “subject to supervised visitation” by Don Jr., the Respondent. “The 
supervised visiMion shall be permissible when Petitioner approves of the supervisor and Petitioner can 
be assured that Respondent will not flee with the child to Red Lake” [emphasis added]. 

On June 14,1999, Judge Holter granted Jawnie’s petition for divorc:e. In his Judgment and Decree, 
Judge Holter awarded Megan Brun’s parents “joint legal custody,” and stipulated that Jawnie would have 
“primary physical custody, subject to liberal and reasonable visitation” by Don Jr., provided that he “shall not 
use alcohol or ncln-prescription narcotics” during visitation. 

Judge Halter also ordered that, “neither Party shall remove the minor child of the parties from the 
State of Minnesc’ta for the purpose of changing her place of residence without the written consent of the other 
party or until further order of the court, so long as either party is a resident of the State of Minnesota.” 

Red Lake courts: Brun’s response 
Don Brun, Jr., responded to Jawnie’s petitions for protection and divorce in Beltrami County by filing 

legal actions in tne Red Lake courts. Don Jr. apparently obtained an unspecified exparte order on March 3, 
1999, and he allegedly filed for divorce on April 23, 1999-at press time the Red Lake courts had not 
responded to Prtxs/ON’s formal requests for those Red Lake court records. 

Don Jr. idso requested an Order for Protection from the Red Lake courts, which was granted by 
former Red Lake associate Judge Bruce Graves after the hearing was continued on May 17, 1999. Reliable 
sources state tha; during the course of litigating that Red Lake Order for Prcltection, Red Lake chief Judge 
Wanda Lyons threatened to jail Jawnie’s legal services attorney, Amber Ahala; that Judge Graves asserted 
that Jawnie was “living in a crack house . . . in Tract 33”; and that an as-yet unseen order, perhaps the March 3 
exparte order, barred Jawnie from coming onto Red Lake reservation. 

Red Lake “Order For Protection” 99ROO86, was faxed on June 25,:1999 to Judge Paul Benshoof of 
the State Courts in Beltrami County. On that face of that order, Judge Gravies finds that “The Red Lake 
Nation Tribal Court retains jurisdiction over the parties and subject matter herein pursuant to the Red Lake 
Nation Law and Order Civil Code.” He also finds that “Mr. and Mrs. Don Hrun Jr. . . . both agree that the 
father should halre a significant part” in Meghan’s life, and “both agree to gpen visitation that will be arranged 
by the Grandfather Mr. Donald Brun, Sr.” Bruce Graves also prohibits Jawnie from “interfering with” Don 
Jr., and orders that the Order “is in effect until June 17,200O.” 

Actively asserting Red Lake jurisdiction 
During.t he years 1999 and 2000, Jawnie continued working at the job she held at the time of her 

Beltrami County, divorce, at the Palace Casino and Hotel in Cass Lake. (She has post high school business 
education, and holds a responsible position there.) Although Jawnie was imtially “had kept the child from 
[going to] Red Lake,” says a source who asked not to be identified, Megan? paternal grandparents, Dutch and 
Joy Brun, “gained Jawnie’s trust.” After a “few months of.. . visits [which: went smoothly,” Jawnie would 
regularly allow the senior Bruns to take Megan to Red Lake, where the Bnms moved in early 1999. Jawnie 
would meet them at K-Mart in Bemidji, the source explained, because Jawnie was “afraid of the restraining 
order and refused to go” onto Red Lake reservation. 
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On Goocl Friday, in April of 2000, Donald “Dutch” Brun, Sr. (the grandfather) reportedly met Jawnie 
at K-Mart, and tc’ok Mehgan back to Red Lake for what Jawnie believed wcluld be a few days’ visit. As 
Easter weekend, 2000 came to a close, Jawnie called the Bruns to “make arrangements to pick up her 
daughter”-and t.he Bruns “said, ‘you can’t have her’.” 

On April 13,2000, Donald Bnm, Jr., had filed a petition in the Red Lake courts, seeking custody of 
Meghan under R=d Lake jurisdiction. The petition was heard on May 9,200O by Dan Chamoski, associate 
Judge at the Red Lake Courts. 

Jawnie was not present at the hearing, and was apparently never formally notified. Donald Bnm, Sr., 
reportedly told Jawnie by telephone that the hearing would be “May 10, ten o’clock. Jawnie called May 9*, at 
2:30, just to makl: sure that was when it was at . . . He said, at 2:30, ‘court is at 3:00 today’.” Jawnie was in 
Cass Lake, where she worked and lived-nearly an hour’s drive away from Red Lake. 

In his Miy 22,200O Judgment and Order of Custody, Red Lake Judge Charnoski wrote that Jawnie 
“was duly apprised of this hearing and fully aware of the status of Meghan 13run,” and that he entered a 
judgment in favor of Donald Brun, Jr., “by reason of default.” 

The Red Lake court reportedly did not provide Jawnie with a copy of its May 22,200O decision. 

Reclaiming Mehgan under State jurisdiction 
On June 6,2000, the senior Bruns took Mehgan to get her hair cut, at Cost Cutters in Bemidji. As her 

daughter came out of the barbershop, Jawnie, who had been waiting outside, reportedly picked her up and 
“just started walking toward her car.” On June 6,2000, Jawnie still had legal custody of her daughter in 
Minnesota. 

According to court records, Geraldine and Donald Brun, Sr., then “reported to Beltrami County Law 
Enforcement thti: their granddaughter, Meghan Brun, had been abducted by Meghan’s mother, Jawnie Brun, 
now known as Jswnie Hough. Sgt. Daryle Russell of the Bemidji Police Department spoke with the Brims, 
and was told that Meghan Brun, age 2 [sic], was the daughter of Jawnie Hough and their son, Donald Brun, 
Jr. They stated that legal custody of the child had been awarded to their son b y the Red Lake Tribal Curt. . . . 
A subsequent investigation showed that on May 22,2000, an order was issued from the Red Lake Tribal 
Court awarding custody of Meghan Brun to Donald Brun, Jr. A check of Beltrami County court records, 
however, indicated that a custody order had been issued from the District Court, Beltrami County, awarding 
custody of Megan to Jawnie Hough. 

“The Bnms were so informed of this, and told that they needed to pursue this matter of custody in the 
civil courts.” 

Minnesota’s ex,oarfe rubber stamp 
On June 16,2000, Michael Ruffenach, attorney for Donald Brun, Jr., filed an “Application for Ex- 

Parte Relief” in the State Courts, Beltrami County. Ruffenach entered the cr parte application into the Ninth 
District Courts a:r a continuation of Jawnie and Donald Jr.‘s 1999 divorce, File No. Fl-99-602, rather than 
initiating a new legal proceeding. 

Jawnie was not notified of the proceedings-as one source put it, “the grandparents conveniently 
forgot Jawnie’s phone number.” 

Beltrami County does not seem to have put much effort into upholding the U.S. Constitution’s 
guarantees of du: process. Judge Terrence Holter, of the Ninth District Court, State of Minnesota, decided 
Donald Bnm, Jr.‘s application for exparte relief and filed his Order in three days. The court files which 
Press/ON examined-all of those which were public information-give no :indication that Jawnie had any 
opportunity to rebut the allegations made by Don Jr. in an affidavit, nor thos’e which were made in the ex 
parte proceedings at Red Lake. 

The affrtlavit in the Beltrami County Courthouse files, notarized by Don Jr.‘s attorney, is clearly 
dated July 16*, 2 OOO-almost a month after Judge Holter’s Order “based on the Affidavit” was filed. 

In his June 19,200O Order, Judge Holter finds that “the child was irvoluntarily taken from the Red 
Lake Reservation.” Press/ON sources state unequivocally that Jawnie retrieved her daughter at Cost Cutters, 



a barbershop in Bemidji, off-reservation and under State of Minnesota jurisldiction. On June 19,200O Juwnie 
had legal custod;v of her daughter in the State of Minnesota. 

Judge Holter also writes: 
“7. That the issue of custody jurisdiction in an Indian Tribe is recogpized by principles of commity. 

That by principles of commity, the Court has discretion to recognize the order of the Tribal Court and enforce 
it. 

“8. That there are issue and fact regarding the state of the child that can be properly determined by the 
Tribal forum. 

“9. That through Appellate decision, the Appellate Courts have been recognizing the rights of 
the Tribe to assert over its enrolled members and to determine their rearing. 
“10. It is ordered that the Tribal Court order, dated May 22,2000, i:s recognized as principles of 

commity and shall be enforced by this Court.” 
Based 011 his exparte consideration, State of Minnesota District Judge Terrance C. Holter ordered on 

June 19,2000, o:rdered that “the Beltrami County sheriff, or the appropriate law enforcement of the county 
where the child is found, is ordered to take physical custody of the child and return the child to the 
jurisdiction of the Red Lake Indian Nation.” 

Press/OV attempted to contact Judge Holter for comment, who was in Clearwater County hearing 
cases, and who was unable to return our phone calls shortly before press time. He stated that he would like to 
comment after b: has had the time to review the case files. 

Expostfacto crimes in the State of Minnesota? 
On January 9,200 1, Beltrami County Attorney Tim Faver signed a criminal complaint against Jawnie 

Hough, charging her with the felony of depriving another of “custodial or piarental rights.” The complaint 
states that “the Eleltrami County Sheriffs Department . . . attempted,” for nearly six months, “without success 
to located the child.” Press/ON telephoned Mr. Faver, who stated that “law enforcement went out of their 
way” to find Jawnie. 

Deputy ljcott Winger of the Beltrami County Sheriff’s Department filed a supplemental report on 
December 26,200O describing efforts to locate Jawnie-and serve the papers informing her that she had lost 
custody of her daughter, exparte, in Beltrami County. Press/ON contacted Deputy Winger, who detailed 
some of the effo:rts made by the Beltrami County Sheriffs office, to locate ilawnie and her daughter: “[We] 
were given information by the Bnms about where she was supposed to be staying.” Deputy Winger talked to 
the people at those addresses, who “said that [they] did not know who she was. . . . [we were] given physical 
directions, she w*asn’t there. . . .” Deputy Winger explained to Press/ON that his workload amounts to 
“serving a paper every 40 minutes. If people do not give enough information, I do not have a lot of time to 
spend” doing del:ective work trying to find people. According to Deputy Winger, the Bruns also gave him the 
name of a Leech Lake security officer, Scott Keller, who would “call . . . back with some of the places he had 
been looking.” 

Basing their search for Jawnie on the information provided to them by the Bnms, the Beltrami County 
Sheriffs Department looked for Jawnie, “I’d try it for an hour or so when I can, went out there . . .” until after 
Christmas, 2000 I 

In the meantime, according to an informed source, Director of the Leech Lake Department of Public 
Safety, Samuel “Rocky)) Papasadora, readily contacted Jawnie, “about two days before Halloween.” Mr. 
Papasadora “got a call from Red Lake, the courts contacted him that morning, wanted to see how Meghan was 
doing.” Jawnie :reportedly talked to “Rocky at about two o’clock-it did not take him long to find her” at her 
residence on the Leech Lake reservation, in Cass County. “All it would have taken was one call from Red 
Lake to the Leech Lake tribal police, they would have found her within hours.” 

The State of Minnesota “finds” Jawnie 
The day uJter Beltrami County Attorney Tim Faver signed the crimmal complaint charging Jawnie 

with a felony, Jawnie and her daughter were apprehended by University of Minnesota police at the Fairview 
University Medical Center in Minneapolis. According to a hospital staff-person who asked not to be quoted 
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by name, “someone came up” to Hospital security and “said, ‘that lady is not supposed to have the child out 
of the county’.” Hospital security contacted the University of Minnesota pcllice, who reportedly detained 
Jawnie and her daughter until the offtcers from the Hennepin County Sheriff’s Department arrived. 

On the elrening of January 10,200 1, Meghan was reportedly taken away from her mother, and placed 
in protective cuslody at St. Joseph’s home for children. “Jawnie’s understandin% was that there would be a 
hearing in Hennepin County.” But, sometime before the morning of January 11 , St. Joseph’s released 
Megan to the custody of Don Brun, Jr. At press time, the Bruns had not returned PresdOWs phone calls. 
Jawnie Haugh stated to Press/ONthat she preferred not to comment at this lime. 

“A court order iis a court order” 
Press/O1 g asked Beltrami County Attorney Tim Faver about his decision to tile criminal charges 

against Jawnie: in a county where she did not reside, and for the “crime” of retrieving a daughter of whom she 
had legal custody. According to Faver, it was a “case where there are battling court orders from tribal court 
and wnnesota] District court.” Faver explained the position of the County Attorney’s office: “We do not 
distinguish between tribal court orders or State court orders. A court order j s a court order. We do not look 
behind court orders in terms of the process that was used to get a court order. If [the court order is] facially 
valid, then we act on those orders.” 

Press/O1 q asked Faver about longstanding problems civil rights and deficiencies in due process at the 
Red Lake tribal courts. Faver reiterated that the County Attorney’s office does not scrutinize tribal court 
orders, and that if court order is “facially valid,” the County acts on it. Press/ONasked Faver about the legal 
basis for his interpretation of the validity of Red Lake court orders. Faver explained that the Indian Child 
Welfare Act requires that the State give “cognizance” to tribal court orders, and that the Violence Against 
Women Act also requires the State to recognize tribal court orders. 

Press/ON asked how the extremely limited instances specified in these two federal laws compelled 
the District courts and the County Attorney’s Office to overturn its own custody determination. Faver said 
that it is “not proper for me to make judgments” about the Red Lake courts, and that, “it would be 
paternalistic” for the County Attorney’s office to “say” that Red Lake courts were “deficient.” He also said 
that individuals r.ffected by State recognition of tribal court orders were “free to challenge” the County’s 
policy in court, although he acknowledged that there “might be practical problems” in doing so. 

When pressed about civil rights and due process concerns, Faver said that the Red Lake courts were, 
“like any political system. If the citizens are dissatisfied with the government, the can exercise their rights at 
the ballot box to make changes.” Red Lakers have been trying to change the system for over thirty years, 
including a revolution in 1979, and still the problem persists. 

Erin Sul!.ivan-Sutton, Assistant Commissioner of Children’s Service, Minnesota Department of 
Human Services! indicated to Press/ON that a custody battle does not involve “placement,” and “the ICWA 
does not apply.” 

A Public Defender 
Jawnie Kay Hough’s next scheduled court appearance is March 26,200 1, nine o’clock at the Beltrami 

County Courthouse in Bemidji. She is charged with a felony, and faces a maximum sentence of two years in 
prison and $4,000 in fines. She is being defended by Kristine Kolar, Chief IpUblic Defender, Ninth Judicial 
District. 

Press/OiVvisited with Ms. Kolar, who framed her words carefully: “‘Ms. Hough disputes not only the 
notification, but .allegations that she abandoned the child.” In response to Press/ON’s questions about other 
disputed issues of fact, she replied, “If there are falsehoods, peltrami Corn&y] is compounding the 
falsehoods” [emphasis added]. 

Jawnie’s public defender indicated that, in her opinion, the custody dispute “needs to be addressed by 
the Red Lake courts.” Press/ONresponded, perhaps less than diplomatically, that sending Jawnie back to the 
Red Lake courts was unlikely to result in her regaining custody of her daughter and, in this writer’s opinion, 
was probably “cruel.” 

51 



During the ensuing conversation, Ms. Kolar acknowledged to Press/ON that she is married to David 
Harrington. Harrington is Lead Attorney for the Red Lake Band of Chippewa Indians, at a salary of $69,360. 

Jawnie’s public defender is encouraging her to voluntarily submit to the jurisdiction of the Red Lake 
tribal courts. That tribal court has already exparte terminated Jawnie’s parental rights, in what an Indian 
court insider callled “illegal process.” There have been serious questions about the Red Lake courts for thirty 
years, including those raised in law review articles and in a lengthy confidential report by the U.S. Civil 
Rights Commisd.on in 1991. Over the years, there have also been many articles, editorials and letters to the 
editor about lack of due process and other civil rights violations in the Red I.&e tribal courts. 

Significantly for Jawnie Haugh and her daughter Megan, Red Lake tribal court abuses include the 
removal of the Director of Red Lake Family and Children Services, Rebel Gale Harjo-for her efforts to 
protect the rights of children-a little over a year ago. As Press/ONreported on December 17, 1999 and 
February 11,2000, custody of a four year old boy “became politically charged when Red Lake tribal 
administrator Francis ‘Chunky’ Bnm interceded on the side of [Ray] Smith, [Sr.], an old friend. . . . Sources 
told Press/ON that Brun had been abusive and intimidating in phone conversations with staff and Family and 
Children Services . . .” At a December 9, 1999 custody hearing, Chunky also used his political influence by 
giving tribal judge Dan Chamoski-the same judge was on Jawnie’s case-“permission” to hold Harjo in 
contempt and to jail her. Rebel Harjo was jailed, fired, and on February 4, I!000 became at least the 6* person 
to be banished from the Red Lake Reservation by tribal chairman Bobby W hitefeather. 

Because of her husband’s position at the Red Lake legal departmen:, Chief Public Defender Kristine 
Kolar has an apparent conflict of interest in her representation of Jawnie Haugh. 

3/30/200 1 
Tribal Injustice, State Courts: Jawnie Hough Custody Update 
By Bill Lawrence and Clara NiiSka 

Jawnie Hough appeared in the Ninth Judicial District Court in Bemidji, Minnesota before Judge Paul T. 
Benshoof on Monday, March 26. She is charged with the felony on “depriti ng another of custodial or parental 
rights.” Ms. Hough’s attorney, public defender Kristine Kolar, asked for a continuance-pending “resolution” 
of custody by the Red Lake tribal court. Ms. Hough, a Leech Lake enrolled, resides on the Leech Lake 
reservation. 

Press/ON attempted to contact Ms. Kolar and ask her why she decided to ask for a continuance, and 
subject her client Ms. Hough to the jurisdiction of the Red Lake tribal court, but Ms. Kolar was out of town 
until Friday. 

Press/ON contacted prominent Twin Cities defense attorney Frederic Bmno, and asked how he would 
advise a client under similar circumstances. he responded that his advice to his client would be to get the 
felony charges dismissed a soon as possible, and to appeal the Beltrami Court order giving custody to the 
father, Donald Brun, Jr. Defense attorney Bruno also told Press/ON that from what he had read about the Red 
Lake tribal court, he would never advise a client who was not a Red Lake tribal member to subject themselves 
to Red Lake jurisdiction. 

Jawnie Hough was awarded primary custody of her 4 year old daughter Megan Brun in June 1999 by 
a divorce decree from the district court in Beltrami County. Both parties were residing in Bemidji, Minnesota 
when Jawnie Hough filed for divorce. It is clear from the court records and informed sources that Ms. Hough 
complied with the provisions of the divorce decree and made reasonable accommodations for visitation. Then, 
after a weekend visitation in April 2000, the paternal grandparents, who had taken Meghan with them to Red 
Lake, refused to return the little girl to her mother. While Ms. Hough was unsuccessful in her attempts to 
recover her daughter or serve legal process on the Red Lake reservation, heI* ex-husband was taking legal 
action in the Red Lake tribal court-in which his family has undue political influence. 

In July 2:000, by an ex parte order of the same Minnesota district court which had originally granted 
her custody, Ms. Hough’s custody of her daughter was taken away. The State court reversed itself by 
recognizing a May 2000 Red Lake tribal court order granting custody to Meghan’s father and his parents, who 
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were the sole parties present at the Red Lake tribal court proceedings. Beltrami County’s recognition of Red 
Lake’s assertion of jurisdiction over Meghan was in violation of the State court’s own order: that the Bruns not 
be allowed to remove the child to Red Lake “for the purpose of changing he:r place of residence.” 

Ms. Hough was reportedly not properly notified of the Red Lake tribal court hearing, and show was 
not informed of the State court’s ex parte proceedings. The State’s recognition of the Red Lake court order 
was based on “principles of comity”: the principle by which courts of one smte or jurisdiction recognize the 
laws and judicial decisions of another, not as a matter of obligation, but out of deference and respect. 

In a telephone interview on March 27,200 1, Press/ON asked Beltmmi County Attorney Tim Faver 
how he could prosecute a young mother for taking her own child-while she still had State custody of her 
daughter. Faver explained that parental and custodial rights were “ongoing,” and that the statute could apply 
to a situation in which one parent is “not able to exercise rights because the other parents has secreted the 
child.” He commented, “had the Bruns said, ‘we know where she is’,” then they would have been required to 
resolve the custody dispute through “civil remedies”-and that warrants are not issued unless there is an 
“emergency situation.” Faver stated that the “Bruns indicated that they had not been able to locate the child 
and her mother...there was no reason to disbelieve” them. (Jawnie Hough was openly residing on Leech Lake 
reservation, and employed at the same place she had worked since her divor$ce in 1999.) 

When asked about the apparent unfairness of Beltrami County’s ex parte custody reversal and 
subsequent criminal prosecution of Jawnie Hough, the Beltrami County Attorney explained that “a Court 
order is a Court cader...Until the Court of Appeals says that it is inappropriate to recognize tribal court orders, 
unless [its] validity is questionable on its face,” Beltrami County “will continue to recognize” tribal court 
orders. he appointed out that there were “two courts orders at the time she to’ok the child-two conflicting _ 
orders.” 

Faver colmmented that, ” . ..the Court ought to be inquiring as to the existence of orders from other 
courts.” The courts should not be issuing” competing orders without the knowledge of the Judge.” Judges in 
cases involving potentially competing jurisdictions should be asking, “Are there other orders should be 
affecting this?‘...Judges should be asking those questions.” 

When presses about Beltrami County’s continuing prosecution of Jawnie Hough, the County Attorney 
said, “the defense has not filed a motion to dismiss for lack of probable cause.” Jawnie Hough’s defense 
attorney has not appealed Beltrami County’s ex parte court order reversing Qate jurisdiction-nor has she 
sought reconsideration of the custody issue in the State courts based on the !itate Court’s assertion of ongoing 
jurisdiction in the original custody determination. 

Meghan Brun is still at Red Lake-and the State of Minnesota would not have the authority to retrieve 
her from Red Lake if Jawnie Haugh were to regain legal custody of her daughter in State Court. According to 
documents obtained by Press/ON, the little girl has medical problems requiring ongoing treatment-there are 
concerns about her health without the medical care only available to her off-reservation. The Red Lake tribal 
courts have, at least twice, issued court orders based on proceedings in which Jawnie Hough was not accorded 
due process. And, the Red Lake tribal courts have a long history of civil rights abuses and other problems. 

6/l/200 1 
Injustice: the Red Lake tribal court and the Beltrami County legal system 
Jawnie Hough update 

by Clara NiiSka 
On Monday, May 23, Jawnie Hough appeared before Judge Terranc e Holter at the Ninth District 

Court in Beltrami County. She faced felony charges deriving from the Minnesota court’s exparte acceptance 
of an April 2000 Red Lake tribal court order. The tribal court order, also made exparte, reversed a child 
custody determination which was made by the state court in June 1999. 

Jawnie, a Leech Lake enrollee, was formally informed of the State’:; custody reversal on January 10, 
200 1, when she and her four year old daughter Meghan Brun were apprehended while with a family member 
undergoing cancer treatment at the Fair-view University Medical Center in Minneapolis. Meghan was taken 
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from her mother by police, and released to the custody of Jawnie’s ex-husbmd, Donald Brun, Jr., and his 
parents, Donald “Dutch” and Geraldine Brun. 

The last time Jawnie saw her daughter was as the little girl was being taken away by police on , 
January 10. The Red Lake court order-made pursuant to a hearing at which Jawnie was not allowed to be 
present--directs that “any visitation can only be through petition and order of the court or by direct consent of 
the legal custodial parent, Donald Brun, Jr.” Jawnie requested visitation; her ex-husband reportedly 
responded, “get on with your life, because you will never see your child again.” 

An attorney who asked not to be identified, who spent years prosecuting domestic abuse cases on 
another reservation, commented to Press/ON that abusers’ continuing to halter by manipulating the legal 
system is a tragically common pattern. Unfortunately for Jawnie, the Beltrami County legal system fell prey 
to such abusive exploitation. 

The May 21 hearing 

Jawnie Hough went to court in Beltrami County on May 2 1, accompanied by public defender Kristine 
Kolar, and by Sonny Johnson, a lay advocate at the Red Lake tribal court who was recommended by Ms. 
Kolar. 

The public defender reportedly had arranged a plea bargain for Jawnie, and directed her to plead 
guilty. Jawnie refused to do it. When Press/ON contacted her, Jawnie explained, “I’m not going to plead 
guilty to a felony, especially when I’m not in the wrong . . . I am not guilty.” 

After further consultation-Ms. Kolar left the courtroom for fifteen or twenty minute+Jawnie pled 
“not guilty” in exchange for a deferred sentence. If she does not physically remove her daughter from Red 
Lake reservation and the Bruns’ custody, in six months the criminal charges against Jawnie will be dismissed 
and expunged from her record. Press/ON contacted both Ms. Kolar and Beltrami County Attorney Tim Faver 
for comment; at press time neither had responded. 

The court file “for May 21,200l” reads simply, “TF 6 mo deferred no s/s. KK-agree. Ct. 6 mo. 
Defer no s/s.” Translated from court reporter Kathleen Cundy’s abbreviations, prosecuting attorney Tim 
Faver proposed that the felony charges be deferred for six months, contingent on no ‘same or similar’ 
offenses. Defense attorney Kristine Kolar agreeded. The court thereupon resolved the case as agreed upon by 
the attorneys. Transcripts were not yet available at press time. 

Custody of Meghau: whose jurisdiction? 

With state criminal charges-depriving another of parental or custodial rights-more-or-less 
resolved, Jawnie Hough still faces painful legal dilemmas involving custody of her daughter. Jawnie is 
presently barred from visiting her daughter at Red Lake; Press/ON has learned from sources who asked to 
remain anonymous that Jawnie is barred from Red Lake by an alleged “order for protection” obtained by her 
ex-husband. 

Jawnie was initially awarded primary physical custody of Meghan, subject to liberal paternal 
visitation, as a part of the divorce proceedings in Beltrami County. In the June 19, 1999 divorce decree, the 
Minnesota court asserted “continuing, exclusive jurisdiction.” 

Her ex-husband, Donald Brun, Jr. responded with a June 25, 1999 Order for Protection from the Red 
Lake tribal court, in which the Red Lake court asserted both subject matter ;md personal jurisdiction. Nearly 
a year later, in May 2000, the Red Lake tribal court exercised its assertion of jurisdiction with an Order of 
Custody, heard with only Donald Brun, Jr. and his parents present. The Red Lake tribal court order was then 
entered into the state of Minnesota legal system through exparte legal action initiated by Donald Jr. in June 
2000. 

The four year old Meghan Brun, enrolled at Red Lake but enrollable at Leech Lake, is currently in the 
physical custody of her paternal grandparents, Dutch and Geraldine Brun-at Red Lake. 

Both Red Lake lay advocate Sonny Johnson and state public defender Kristine Kolar, whose husband 
is Red Lake attorney David Harrington, urged Jawnie Hough to go to the Red Lake tribal courts and seek 
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custody, or at least visitation, of her daughter, rather than filing in the Minnesota courts to reverse the Ninth 
District Court’s exparte rubber-stamp of the Red Lake tribal court order. 

Jawnie Hough is a Leech Lake enrollee residing on Leech Lake reservation, and pursuant to federal 
Public Law 280 is subject to state of Minnesota jurisdiction. 

Jawnie’s experiences with the Red Lake tribal courts to date are a chronicle of injustice: in-court 
threats to jail her legal services attorney Amber Ahola in June 1999, and since then, one-sided hearings and ex 
parte determinations made in Jawnie’s absence. Paternal grandfather Dutch Brun’s first cousin, Francis 
“Chunky” Brun, is tribal administrator and has undue influence over the Red Lake tribal court system. As 
Press/ON reported on December 17,1999 and February 9,2000, Chunky Btun has previously been involved 
abusive child custody determinations by the Red Lake tribal court. 

ARer the hearing in Beltrami County on Monday, May 2 1, Press/OlV contacted Jawnie Hough. She 
was obviously deeply concerned about her daughter Meghan, but said that she saw “no point” in going to the 
Red Lake tribal court, that she “knew what would happen,” and that her main concern was to find an attorney 
to help her with civil litigation to regain custody of her daughter through the: state of Minnesota courts. 

Press/ON telephoned Sonny Johnson on Wednesday. He said that he had filed a petition in the Red 
Lake tribal courts on May. 22, seeking “visitation . . . then we work toward custody.” He also said that he 
would receive service of legal process at Red Lake on Jawnie Hough’s behalf. When Press/ON asked 
Johnson about the Red Lake tribal court’s previous abuses of Jawnie Hougb, Johnson said that he “knows 
how to handle” the Red Lake tribal courts. 

Press/ON contacted Jawnie Hough again on Wednesday, May 23. !$he said that although she very 
much wanted to get her daughter back, she was quite skeptical about getting; a fair and impartial hearing at the 
Red Lake tribal courts. “I just don’t trust that court system at all,” she said. 

When asked about lay advocate Sonny Johnson’s having submitted her into the jurisdiction of the Red 
Lake tribal courts, Jawnie explained that she signed “papers to get supervised visitation” with her daughter. 
PresdONwas the first to inform her that Johnson had filed for legal action in the Red Lake tribal courts. 

Jawnie Hough is a young mother who has been barred from seeing--or even speaking to-her four- 
year-old daughter for the past six months. 
my daughter until she turns 18 . . . 

“The way it looks now,” Jawnie isaid on May 23, “I may not see 
until she’s old enough to say, ‘I need to go look for my mom and see 

exactly what happened.’ She’s four now. . . .” 
Early during the week of May 29, Jawnie Hough reportedly met wil h another attorney to explore the 

possibility of addressing the custody of her daughter Meghan as a civil matter in the State courts. 

7/27/200 1 
Small Legal Step to Regain Custody: Jawuie Hough Update 
by Clara NiiSka 

About a month ago, Jawnie Hough had a court appearance schedule:d on Monday, July 30. The court 
appearance was another small legal step in regaining custody, or even visitation, of her four year old daughter 
whom Jawnie has not seen-nor even heard on the telephone-for more than six months. The Ninth District 
Court, Beltrami County, was scheduled to hear a Motion to Vacate that court’s Ex Parte decision to reverse its 
adjudication of custody Jawnie’s daughter Meghan Brun to her mother. (Black’s Law Dictionary defines 
“vacate” as: to annul; to set aside, to cancel or rescind, to render an act void.) 

As Press/ON reported on March 16,200 1, Jawnie was awarded primary custody of her young 
daughter Meghan in a Beltrami County divorce decree on May 5, 1999. Although Beltrami County had 
asserted ongoing jurisdiction over Meghan’s cutody, the Red Lake Indian court issued its own custody 
determination on May 22,200O. The Red Lake hearing was sought by Jawnie’s ex-husband, Donald Brun, 
Jr., a Red Lake enrollee, and Jawnie was not properly notified of the Red Lake hearing. 

Four weeks later, on June 19,2000, the Beltrami County Court acted on Donald Jr.‘s “Application for 
Ex Parte Relief,” and reversed its own custody determination by rubber-stamping Red Lake’s order into 
Minnesota jurisdiction. Jawnie Hough was, again, not notified of the proceedings. 
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Donald Jr. sought criminal charges against his ex-wife-for violating a Red Lake - turned Minnesota 
custody reversal about which she never been informed. On January 9,200 1, Beltrami County Attorney Tim 
Faver signed a criminal complaint against Jawnie Hough for the felony of depriving another of “custodial or 
parental rights,” even though Jawnie had still not been notified of the State’s having-ex parte-deprived her 
of State-awarded custody. The very next evening, acting on a tip from one of Donald Jr.‘s relatives, Jawnie 
and her daughter were detained by police at Fait-view University Hospital in Minneapolis. Meghan was taken 
from Jawnie’s arms, released into the custody of Donald Jr. and his parents, and taken to Red Lake. 

On May 23,200 1, Jawnie Hough faced the criminal charges deriving from Beltrami County’s rubber- 
stamp “comity” of the Red Lake court order. She pled “not guilty,” and the criminal charges against her were 
“deferred’ -if she is not convicted of the same or similar charges for six months, the charges will be 
dismissed. 

Jawnie Hough then began the process of legally regaining custody--or even visitation-with her four 
year old daughter Meghan, whom she has not seen for more than six months. A hearing on her Motion to 
Vacate Beltrami County’s ex parte custody reversal had been scheduled for Monday, July 30*. 

Donald Jr.‘s attorney, Michael Ruffenach, asked for a “continuance’‘-that the hearing be further 
delayed. Ruffenach reportedly told Beltrami County Judge Terrance Holter that he had “four other hearings” 
in which he was to represent other clients on July 30*, all of them in Crookston, Minnesota. Press/ON 
contacted Ruffenach, and asked him about the unusual number of hearings he had scheduled in Crookston 
(about 80 miles west of Bemidji). 

Ruffenach told this writer that the cases in which he was scheduled to appear in Crookston were a 
matter of “attorney-client privilege.” Although Ruffenach assured Press/ON that the “vigilance of the press” 
was important in protecting the rights of Americans, he also said that he “didn’t need to have to confirm” the 
grounds on which he requested a continuance. 

Press/ON accordingly contacted Polk County Court Administration in Crookston on July 24, and 
asked about the court appearances at which attorney Michael Ruffenach wa;S scheduled to represent clients 
there on July 30’. The Deputy Court Administrator checked the court calendar, and told Press/ON, “I don’t 
see him as an attorney for anyone on Monday, July 30th. I ran through the entire calendar . . . I do not see his 
name at all.” 

Press/ON then telephoned Ruffenach again, and asked him about the apparent discrepancy between 
the grounds upon which he made his request for a continuance to Beltrami County Judge Holter-and the 
court calendar in Crookston. Ruffenach replied that he was not going to “disclose the nature” of his alleged 
commitments in Crookston, and pointed out that the continuance had been granted by the Judge. In response 
to Ruffenach’s statement that he “did not care to discuss the matter any more with you,” Press/ON publisher 
Bill Lawrence asked Ruffenach, “do you have anything to hide?” 

Ruffenach responded by hanging up on the newspaper publisher. 
Jawnie Hough’s Motion to Vacate is presently scheduled to be heard by Judge Terrance Holter in the 

Beltrami County Courthouse on August 7* at 11:OO a.m. 

August lo,2001 
Mother challenges state enforcement of tribal court order which led to Lseizure of child, kidnapping 
charges 
By Jeff Armstrong 

Leech Lake mother of two Jawnie Hough, whose 4-year-old child was seized by state police 
enforcing a Red Lake court order last March, appeared in Beltrami County Court Tuesday to petition Judge 
Terrance Holter to rescind his prior decision recognizing the tribal court order. 

Representing Hough, Anishinaabe attorney Frank Bibeau said legal misconduct and blatant disregard 
for the parental rights of his client in the case put reservation courts into dis:repute and complicated efforts to 
negotiate a procedure for mutual recognition of tribal and state court orders, 

“This case, the way it’s turned out, is one of the cases they’ll look at to see it never happens again,” 
said Bibeau. “It’s a form of abduction that’s occurred.” 
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Divorced in 1999 from an abusive relationship with Donald Brun, Jr., Jawme Hough lost custody of her 
daughter Meghan Brun when her former in-laws failed to return the girl from a visit to their Red Lake home 
in March of last year, instead suing for custody in tribal court. Hough maintains that she was never notified of 
the May 9,200O Red Lake hearing or informed of the outcome. Tribal judge Dan Chamoski awarded custody 
to Geraldine and Donald Brun, Sr. and the child’s father on May 22, based on testimony that Hough “was 
aware of the hearing and had also called [Brun] and wished for him to have ti,tll custody.” 

Bibeau contended that the Bruns waited until April 13 to file the tribal court action because it was just 
days after Hough’s Order for Protection against Donald Brun had lapsed. 

When Hough took back her daughter after spotting Meghan at a Bernidji barbershop last June, the 
Bruns reported the incident to Bemidji police as a kidnapping. However, Hough still had legal custody under 
state law, so the Bruns hired attorney Michael Ruffenach to seek a state court ruling adopting the tribal court 
order under the legal doctrine of comity. Judge Holter granted the application for comity June 16,2000, but 
Hough again said she did not receive the court order. 

On Jan. 10 of this year, a relative spotted Hough and her daughter al. Fairview University Medical 
Center. After confirming that the child had a pick up and hold order from Beltrami County, University of 
Minnesota police took the young girl away from her emotionally devastated mother and maternal 
grandmother. Less than a week later, Hough was charged with felony child abduction. 

Hough’s motion to vacate the Beltrami County ruling is the first step in what the mother says is an 
effort to rescue her daughter from an unsafe environment. The girl suffers from a neurological disorder, and 
Hough worries about the conduct of her ex-husband. 

In a 1999 affidavit submitted with an Order for Protection request, Bough alleged Brun was prone to 
violent behavior. Over a period of just three months, Hough charged, Brun choked, punched and aimed a gun 
at her. On April 12, 1999, he was convicted of fifth degree domestic assault, Yet barely one month later, on 
May 17, Brun was granted a protection order against Hough in Red Lake Tribal Court by Judge Bruce 
Graves, an order Brun first requested nine days after pleading guilty to assault. 

In this week’s court hearing, Ruffenach contended that Hough had abandoned the child in Red Lake 
and intentionally refused to accept legal notices. The attorney argued that the state court had no authority to 
reverse its comity decision. 

“The Red Lake court took jurisdiction over the child based on its finding that the child had been 
abandoned to the court,” said Ruffenach. “There is no showing that the Red Lake court does not have 
jurisdiction.” 

Accusing Ruffenach of falling short of ethical and legal standards by submitting internally 
contradictory statements to the court and failing to provide adequate notice of vital hearings, Bibeau retorted 
that the notion the judge could not reevaluate his comity ruling in light of the facts was “arrogant.” 

Donald Brun, Jr.‘s affidavit opposing the effort to vacate the order, presumably drafted by his 
attorney, states: “When the Petitioner (Hough) left we did not know her whereabouts, she did not state when 
she would return, and that she had no job. I did not hear from her until after the commencement (sic) the Red 
Lake Tribal Court proceedings.” 

However, the next sentence alleges the complete opposite: “I received a collect call from the 
Petitioner. Enclosed is a copy of the MCI World Corn statement showing that she called collect. At that time, 
I told her about the Red Lake Tribal Court proceeding.” 

“The statements themselves are conflicting,” said Bibeau. “It puts the credibility of the affiant in 
question.” 

10/12/2001 
Beltrami County judge upholds decision enforcing tribal court custody ruling against mother 
By Jeff Armstrong 

Apparently basing his ruling on contradictory statements by Donald Brun, Jr., father of four- 
year-old Meghan Brun, Beltrarni County district judge Terrance Holtcx refused to rescind his 
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previous decision to enforce an ex parte Red Lake Tribal Court order revoking state court custody 
from the mother, Jawnie Hough. 

Hough, who says she has been denied all contact with her daughter since Meghan was taken from her 
last January, termed the decision “heartbreaking.” 

In an Oct. 3 ruling, Holter concluded that Hough “took the parties’ child . . . to the reservation and 
freely and willingly left it there for quite some time in the custody of the Respondent’s grandparents. In short, 
she submitted herself to another jurisdiction, as any person does when he/she crosses state boundaries.” 

Contrary to the court’s assumptions, however, Hough says she did not bring the child to Red Lake but 
rather met the grandparents in Bemidji. She said the visit was intended to be for two days, as Hough had to 
work a weekend double shift. 

Hough further maintains that she was notified of neither the May 8,200O tribal court process nor the 
June 19,200O state court “comity” proceedings. The Leech Lake mother of wo says Brun’s parents, Donald, 
Sr. and Geraldine Brun, refused to return Meghan from a routine visit to their Red Lake home in March of last 
Y--s 

When Hough reclaimed the child during a chance encounter in Bemidj i--a jurisdiction to which the 
grandparents had willingly submitted themselves--the mother had undisputed legal custody under state law. 
However, the child was subsequently seized and Hough charged with felony kidnapping after the Bruns 
obtained state enforcement,of the tribal order. 

Saying he was “flabbergasted” by the reasoning of the court, Hougb’s attorney Frank Bibeau said he 
would file a motion within days requesting the judge amend his ruling before submitting the case to the state 
appeals court. 

“Brun’s inconsistencies in sworn affidavits would constitute perjury in most courts,” said Bibeau. 
On April 13, Bnm, Jr. filed suit in tribal court seeking sole custody of the child, claiming the mother 

had abandoned Meghan to her paternal grandparents, whom Hough had allegedly failed to contact. Brun 
claimed that Hough was aware of the tribal court hearing but wished to relinquish Meghan’s custody to him. 
The Red Lake court on May 22 awarded legal custody to Brun, with physical custody to remain in the hands 
of Brun’s parents. 

The only alleged notice of the original state court hearing presented at a July 3 1,200 1 review of the 
June 19,200O comity order was a letter faxed the day of the hearing to two ‘legal aid organization which were 
not currently representing Hough, who quite reasonably suggests that she would have obtained a lawyer had 
she known of the need to do so. 

Yet Holter identified no due process violation in a same-day notice to the incorrect location of a 
person without legal representation. 

“Of all the reasons offered by the Petitioner, the only one having any credibility concerns 
insufficiency of notice,” the district judge wrote. “On the evidence before it, the Court has no basis to 
conclude that the Petitioner did not have notice of the pendency of either the Red Lake custody Motion or the 
later Motion before this court to have the Red Lake custody Order recognized.” 

In his most recent affidavit to the court, Brun claims, “I did not hear from [Hough] until after the 
commencement the [sic] Red Lake Tribal Court proceedings,” but goes on to state that Hough called him 
collect prior to the May 9,200O court date, at which time “I told her about the . . . proceeding.” 

Remarkably, Holter suggests that justice cannot wait for notice to both parties of a civil dispute. 
“Decisions by this court are not held in abeyance simply by virtue of the fact that a party cannot be 

found,” wrote Holter. In fact, the judge says his ruling is “predicated on the facts surrounding Petitioner’s non- 
inquiry concerning potential court action affecting her.” 

In other words, Bibeau says, Hough was responsible for regularly contacting state and tribal courts to 
ascertain if anyone had filed suit against her. The Anishinaabe attorney said there was no evidence to support 
Holter’s opinion that Hough merely “disliked the tribal court and refused to present her side of the story.” 

“I don’t lurow how you can disregard or dislike something if you haven’t seen it,” said Bibeau. 
Hough contends that the Bruns essentially abducted the child and fraudulently used state and tribal 

legal process to deprive her of her inherent rights as a mother without her knowledge. Hough maintains that 
she was unaware of any court orders she may have violated until she was hegself charged with kidnapping. 
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“They’re the ones that took her away from me,” said Hough. “I didn’t even get to testify in court.” 
The 25-year-old Anishinaabe woman said she took offense at Halter’s statement that both parties 

“have and/or have had serious problems with alcohol and anger.” 
“I’ve got nothing on my record except a speeding ticket,” retorted Hough. “I don’t know how they can 

give someone who’s got a track record like him a child.” 
Brun petitioned Red Lake for a protection order against Hough barely one month after pleading guilty 

to fifth-degree assault against the Anishinaabe woman in 1999. 

10/26/2001 
Judge asked to review court-assisted abduction ruling 
By Jeff Armstrong 

Jawnie Hough has filed a motion asking Beltrami County district judge Terrance Holter to set aside 
his Oct. 3 ruling in favor of Hough’s ex-husband’s family, whom she alleges misused tribal and state courts to 
legalize the abduction of her four-year-old daughter. 

“My child was with me essentially every single day for 3 years until taken away by this court and 
given to my ex-in-laws in Red Lake, Minnesota, without my knowledge or consent,” said Hough in an 
affidavit in support of her motion, a preliminary step toward appealing to a higher court. 

Four-year-old Meghan Brun was seized from her mother Jan. 10,2C10 1 by University of Minnesota 
police at a campus hospital on the basis of a Beltrami County order enforcing a Red Lake tribal ruling. The 
child suffers from a serious neurological condition, compounding her mothe’r’s fears for the child’s well-being 
and safety. 

The father, Donald Brun, Jr., pled guilty to fifth degree domestic assault against Hough on April 12, 
1999 for allegedly shattering the passenger window of her sister’s truck and punching Hough repeatedly. The 
Beltrami County court granted the Leech Lake woman temporary custody of her child in an April 19, 1999 
preliminary restraining order. 

According to Hough’s motion, Judge Holter extended the protection order on May 5, 1999 and strictly 
curtailed paternal visitation rights to prevent the very circumstances which were to follow: 

“The Court would like to order some visitation for the respondent, but [the Court] is afraid that if 
respondent chooses to take the child and flee to the Red Lake Reservation, petitioner will be unable to secure 
[the child’s] return. At this time the only visitation permissible is supervised with someone who petitioner 
approves of.” 

Awarding physical custody of the child to Hough in a June 14, 1999 decision, Holter took care to 
require that “Neither party shall remove the minor child of the parties from r:he State of Minnesota for the 
purpose of changing her place of residence without the written consent of the other party.” 

Hough’s recent motion alleges Donald Brun, Jr. and his parents “held the subject child on Red Lake 
Reservation, aided and abetted by his parents, against the primary custodial parent’s intentions and known 
wishes, and subsequently obtained a Red Lake Tribal Court Order, in violation of this Court’s then existing 
order.” 

Although Brun raised the issue of the Red Lake ruling through the divorce case file, Hough contends 
that Holter failed to properly consider his prior deliberations or to require that the mother be given notice of 
the hearing. 

“[T]he Order of October 3,200l clearly remarks that ‘[mlerely disliking the first forum addressing 
the issue of custody and choosing to disregard proceedings in this court concerning the issue is insufficient to 
vacte[,]’ which is in fact what Respondent has done by filing for custody in Red Lake to circumvent and 
reverse the custody determinations of this court, the first forum, by using a :Foreign forum, place and time 
which greatly favored Respondent,” states Hough in her brief. 

In his successful brief opposing Hough’s initial motion to vacate Halter’s comity ruling, attorney for 
the Bruns Michael Ruffenach argued that the state had jurisdiction to issue the enforcement ruling but not to 
reconsider it. 
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“This Comity case was filed in the same file as the Dissolution of Marriage file and this Court had 
continuing jurisdiction over the parties and the child...lIIowever,] [o]nce a court grants Comity to a Tribal 
Court Order it has no jurisdiction to un-grant it,” the memorandum states. 

12/7/200 1 
Mother asks court to amend previous motion: Seeks to regain custody previously granted by 
dissolution order 
By Jean Pagan0 
The matter of Jawnie Hough and her daughter Mehgan was once again in front of Beltrami County Judge 
Terrance Holter on Monday December 3rd. Ms. Hough is asking the court to amend its previous denial of 
Hough’s Motion to Vacate. 

As previously reported in PRESS/ON, Jawnie Hough was granted custody of her 4 year old daughter 
in June 1999 divorce from an abusive relationship with Donald Brun, Jr., of Red Lake. Hough lost custody of 
her daughter, Mahgan, when her former inlaws failed to return the girl from a visit to their Bemidji home in 
March 2000. Jawnie Hough maintained that she never received notification of the May 9,200O Red Lake 
hearing nor was she informed of the outcome. Tribal judge Dan Chamoski awarded custody to Geraldine and 
Donald Brun, Sr. and the father Donald Bnm, Jr. on May 22 based in part upon conversations that Donald 
Brun, Jr. reported having with Hough. Jawnie Hough was not present at the hearing. 

When Hough took back her daughter in June of 2000, the Bruns reported the incident to the Bemidji 
police as a kidnapping, even though Hough still had legal custody under state law. A comity hearing was held 
on June 16,2000, in which Judge Holter granted the application for comity, though Hough later claimed she 
did not receive the court order. 

On January 10th of this year, the child was taken from her distraught mother after being spotted at the 
Fairview University Medical Center. Hough was subsequently charged with felony child abduction. 

Hough’s Motion to Amend is an attempt to get Judge Holter to rescind his previous denial of Hough’s 
Motion to Vacate. In the the Motion to Amend, Hough maintains that she has been the primary caretaker for 
most of the child’s life since the father never paid support and that she is being denied visitation rights for her 
child. She further claims that her ex-husband and his parents did conceal the: child from the rightful custodian, 
namely herself, and then used the Red Lake Court to grant custody to Donald Brun, Jr, in a default judgment. 
The judgment was issued in default because Hough claims to have never received proper notice from the 
tribal court. 

Jawnie Hough further tried to petition the Red Lake Court by a Red Lake Lay Counsel to seek 
visitation, but was informed that the Court would not hear the matter. A Red Lake Civil Summons was issued 
in the matter of visitation against Donald Brun, Jr. on June 28th, 2001 but was not served on him until 
November 12th, 200 1. 

Hough is asking the court to vacate the previous Court Orders of October 3,200l and June 19,200O. 
She is claiming that since she was not given proper notice that only temporary comity of the Red Lake Order 
should have been granted, pending a full hearing with Jawnie Hough present, based upon appropriate notice. 

The Respondent’s Reply to the Motion states that the mother, Hough, abandoned her child on the Red 
Lake Reservation. Hough has previously stated that she brought the child to Bemidji to visit the grandparents 
and that the grandparents brought the child to Red Lake without her knowledge or consent. The divorce 
decree specifically states that “supervised visitation shall be permissible when Petitioner approves of the 
supervisor and Petitioner can be assured that Respondent will not flee with the child to Red Lake” (emphasis 
added). Attorney Michael Ruffenach uses a grand portion of his reply in justifying his client’s action under the 
guise of abandonment. Further discussion states that “counsel for the father faxed the application for comity 
to both legal services programs in the area before any application was made to the court . . . Counsel for the 
father could infer that the mother might use the alternative legal services program in the area as well. Also, 
counsel for the father mailed the application for comity to the mother at her last known address that was 
available with the district court”. Unfortunately, none of these locations were the legal address of the mother 
and she was not issued notice before the proceedings occurred. It is additiorally ironic that less than a month 
passed in May 2000 before the Red Lake Court issued a default judgment io. favor of Donald Brun, Jr., but 
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five months pass between the time a Red Lake Civil Summons was issued 2nd the time it was served and the 
Respondent still has an additional twenty days to respond. 

Judge Holter listened to arguments from both sides on Monday and has taken the matter under 
advisement. Sadly, mother and daughter have not been allowed visitation in over 10 months. As stated in 
Hough Affidavit “(Hough) dearly misses her child, and has missed the child’s birthday, holidays and other 
usual events”. 

State district judge orders child returned to mother, says Red Lake Tribal Court violated constitutional 
rights 
By Jeff Armstrong - March 8,2002 

In a dramatic reconsideration of his earlier ruling, Beltrami County district judge Terrance Holter this 
week struck down a state judicial order enforcing a Red Lake court judgment which ultimately led to the 
arrest of Jawnie Hough on felony charges and the seizure of her four-year-old child. 

Holter found that the father, Donald Brun, Jr., knowingly violated standing state court orders--a 
divorce decree and an order for protection--when he “failed to procure written consent from Petitioner to 
remove the subject child from the state of Minnesota” to the Red Lake Reservation. The judge further ruled 
Brun “did perpetrate misconduct on this court” by obtaining a tribal court order revoking the mother’s legal 
custody of the child and failing to inform Hough of a state court comity peti.tion to enforce the order. 

“As a parent and primary physical custodian, the Petitioner has important and substantial legal rights 
which are constitutionally protected and require due process to alter or change,” the judge wrote. “This court 
recognizes that parental rights are a fundamental right under the United Stal.es Constitution, which requires a 
reliable due process prior to depriving a citizen of those substantive rights.” 

Holter expressed “serious doubts as to the impartiality and/or due p recess protection afforded 
Petitioner in Red Lake Tribal Court.” 

The court ordered that Meghan be returned to the care of her mother before 5pm, March 10. 
Hough had contended that she was never informed of the Red Lake hearing or the state comity proceeding 
until her daughter was taken from her at a University of Minnesota hospital Jan. 10,200l. The Leech Lake 
woman maintains that she was never allowed to defend her rights or to question the parenting abilities of her 
ex-husband, who has been convicted of domestic assault. 

Felony charges against Hough of deprivation of parental rights were conditionally dismissed Jan. 28, 
2002. Judge Holter implied that Beltrami County Attorney Tim Faver may have filed a criminal case against 
the wrong party, accusing Brun of violating the statute under which Hough was charged. 
Faver said he was unaware of the ruling and expressed no regrets for his criminal prosecution of the mother. 

“The idea behind this statute is that people not resort to self-help,” said Faver. “Instead of parents 
pulling kids back and forth, if you’ve got a beef let the court settle it.” 
The county attorney said judges should be responsible for ascertaining in such cases whether there, is a 
contrary ruling in effect from another jurisdiction. 

“The courts, in my mind, should require people to tell them whethe: there are any outstanding court 
orders from a different court,” Faver said. 

Judge Holter also issued the unusual directive that the Bruns not utilize the Red Lake court in any 
future custodial motions. 

“While the practices of the Red Lake Tribal Court may be indicativa of tribal notions of self- 
government and sovereignty, these procedures are seriously defective if the Tribal Court seeks to have its 
judgments enforced and recognized by other tribal courts, other state courts, or federal courts. The 
circumstances as they have developed mandate that subsequent proceedings take place in a neutral forum 
providing appropriate due process protections for all contestants,” Holter wrote. 

Faver said he did not know if the ruling would influence the light ir. which the county viewed future 
comity requests from Red Lake. If the Bruns failed to comply with the court order, he said, they could be held 
liable for charges of contempt of court or deprivation of parental rights, a felony. 
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Red Lake family refuses to comply with state court order to return child to mother 
By Jeff Armstrong - March 15,2002 

A Red Lake family has defied a state judge’s order to return a child whose custody they acquired 
through dubious tribal and state court motions to the care of her mother. 

In a March 4 ruling, Beltrami County district judge Terrance Halter ordered Donald Brun, Sr., his 
wife Geraldine Brun and his son Donald Brun, Jr., the girl’s father, to return custody of five-year-old Meghan 
Brun to her mother, Jawnie Hough, before 5 p.m. March 10. 

Invalidating an earlier ruling, Holter held that Donald Brun, Jr. “did. perpetrate misconduct on this 
court” by obtaining a state court order enforcing a tribal court judgment wit:hout providing notice to Hough or 
informing either court of two previous orders granting her custody. Holter found that the tribal court failed to 
provide for due process in depriving the mother of “a fundamental right under the United States Constitution” 
and ordered that any future proceedings be held “in a neutral forum.” 

Hough said she waited for the Bruns in the company of a Bemidji police officer at a prearranged 
meeting place until well past the hour of the court’s Sunday deadline. The Anishinabe woman said she was 
disappointed--but not surprised--by the family’s failure to comply with the judicial order. 
“ I figured they wouldn’t show up,” said Hough. “They still think they can run and hide behind 
reservation lines.” 

Anticipating such a response by the Bnms, the district court order had directed “the Beltrami County 
Sheriff.. . to take physical custody of the child and return the child to the jurj sdiction of this county and 
Petitioner” in the event of the paternal relatives’ non-compliance. 
Beltrami County sheriff Keith Winger could not be reached for comment, but other county law enforcement 
staff said they were unaware of either the order itself or any attempt to enfo:rce it. 
Red Lake director of public safety Pat Mills, whose cooperation would likely be needed to enforce the court’s 
directive, said he had received no request for assistance from county offrciaIs. 

“I have had no contact with the County Attorney or law enforcement personnel on this matter,” said 
Mills. “If they call us, we will refer them to the tribal court.” 
Donald Brun, Jr. could nofbe located for comment. His father hung up the phone when this reporter identified 
himself. 

Brun’s attorney, Michael Ruffenach, denied any role in his client’s refusal to return the child or any 
other alleged misconduct. 
“How am I a party to the misconduct of my client?” asked Ruffenach, accusing Press/ON of biased coverage 
of the case. 

Ruffenach wrote to judge Holter on March 7, requesting a stay of h1.s custody order which the 
attorney concedes was not granted. The following day, Ruffenach wrote to opposing counsel Frank Bibeau, 
stating that “my client is not going to return the child.” According to the March 8 letter, Meghan Brun, whom 
Ruffenach refers to as “Agnus” in his previous letter, “is under the jurisdiction of the Red Lake Juvenile 
court.” Ruffenach said Red Lake social services called his office March 7 to inform the attorney that the tribal 
agency had taken custody of the child without providing further details. 

Willa Beaulieu, a tribal court employee named by the attorney in his March 8 letter, failed to return a 
call from the press to confirm the assertion. 

Ruffenach maintains the central issue in dispute is the jurisdiction of the state court to reconsider its 
comity order, which the attorney claims has never been explored by the courts. He said no determination has 
been made whether to appeal the state decision. 

“If the Red Lake court had authority to issue its decision, what jurisdiction does Minnesota have to 
lift it?” the attorney asked. 

Beltrami County attorney Tim Faver said the county has no written extradition agreement with Red 
Lake, only an informal arrangement pertaining to criminal matters. Faver said he would review the case for 
potential criminal offenses if a formal complaint is filed, but he also expressed confidence that the two law 
enforcement agencies would jointly resolve the dispute. 

62 



“I assume the Sheriffs Department would ask for the cooperation oj’the Red Lake Police Department 
and I assume that they would receive it,” said Faver. 

Faver said any contempt of court charges would have to be initiated by Hough or her attorney in a 
motion to judge Holter. 

Coleen Rouley, a legal adviser to the Minneapolis FBI, said state criminal charges would likely have 
to precede a federal indictment. However, Rouley said the Bureau would examine the state court files on the 
case to assess whether it had jurisdiction in the matter. 

March 29,2002 
Red Lake actions in child custody dispute may violate Violence Against Women Act 
By Jeff Armstrong 

Despite receiving at least $298,000 in grants under the federal Viole:nce Against Women Act 
(VAWA), Red Lake officials appear to be in violation of provisions of the act by failing to enforce a state 
court order against a tribal member who wrongfully took custody of his daughter. 

Donald Brun, Jr. was ordered by Beltrami County District Judge Terrance Holter March 4 to return 
five-year-old Meghan Brun to her mother, Jawnie Hough no later than March 10. 

Hough was first granted sole physical custody of Meghan in a May 5, 1999 state court Order for 
Protection filed against Brun for alleged domestic violence. In effect for one: year, the OFP specifically states 
that the order is enforceable on the reservation. 

After his parents took Meghan to the reservation March l&2000 and failed to return the child, Brun 
petitioned the Red Lake Court for custody without notifying Hough on April 13 of that year - while the 
protection order was still in effect. 

Under the terms of VAWA, the reservation is obliged to apply state protection orders to the same 
extent as a tribal court judgment: 

“Any protection order issued by a state or tribal court...shall be accc’rded ml1 faith and credit by the 
court of another State or Indian Tribe...and enforced as if it were the order of the enforcing State or Tribe,” the 
statute stipulates. 

The law also bars courts from granting retaliatory protection orders to spouses who had such orders 
filed against them, unless both parties were allowed to testify and the court $ound there was no self-defense 
involved. Brun requested an Order for Protection against Hough on May 17, 1999 - less than two weeks after 
he was ordered to refrain from contact with his ex-wife - without apparently explaining the cause for his 
action. Although Hough was not notified of the hearing, Judge Bruce Graves granted Brun’s request June 16, 
1999. 

In fiscal year 1998, Red Lake received a $214,392 grant for its Women’s Advocacy Program/Shelter 
to “address the legal issues associated with facilitating interjurisdictional enforcement of protection orders for 
Native American Reservations in Minnesota...and policy implications of complying with the full faith and 
credit provision of the Violence Against Women Act.” 

That same year, the reservation was awarded $84,000 under VAWA’s Stop Violence Against Indian 
Women program. Tribal council chairman Bobby Whitefeather is listed as the contact person for both efforts. 

Timeline of Hough Case: 
* May 5,1999 Hough granted custody of Meghan Brun in OFP limiting paternal visitation due to 

concerns father would flee with child. 
* May 17, 1999 Bnm files for restraining order in RL Court against Hough without serving notice 

upon her. 
* June 14, 1999 Divorce order reaffirms Hough’s custody of daughter. 
* June 17,1999 RL Court grants Brun’s OFP request, sends copy to Beltrami County district judge 

Paul Benshoof. 
* March 15,200O Brun’s parents pick up Meghan for routine visit, take child to reservation and refuse 

to return. 
* April 13,200O Brun petitions RL Court for custody of daughter, claiming she wishes him to take 
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custody. Fails to notify Hough. 
* May 9,200O Ex parte hearing held in RL for custody of Meghan. Hough not notified. 
* May 22,200O RL court grants Brun and parents sole custody of Meghan. 
* June 6,200O Hough spots daughter at Bemidji barber, takes her home. Bruns report incident to 

Bemidji police. 
* June 16,200O Attorney Michael Ruffenach files motion for Brun under Beltrami County divorce 

tile for enforcement of RL Court custody ruling. No notice given to Hough. 
* June 19,200O Judge Holter grants comity request in Hough’s absence, orders law enforcement to 

return child to Bruns. Arrest warrant subsequently issued for Hough on pamntal abduction charges. 
* Jan. lo,2001 Hough arrested and daughter seized at U of M hospital. 
* July 30,200l After lengthy search, Hough obtains lawyer and files motion to vacate state court 

order enforcing tribal court ruling. 
* Oct. 3,200 1 State court denies Hough’s motion. 
* Jan 28,2002 Criminal charges dismissed against Hough. 
* March 4,2002 State court finds Brun “perpetrated fraud upon the court” and orders Meghan’s return 

to mother. 
* March 8,2002 Ruffenach writes to Hough’s attorney, Frank Bibeau, informing him client refuses to 

comply with court order; writes to judge Holter asking for reconsideration. 
* March 14,2002 Judge Holter denies Brun’s motion as moot. 
* March 15,2002 Ruffenach informs court of resignation as counsel for Brun. 

Jawuie Hough update: Red Lake tribal council tries to rewrite federal llaw for state court 
By Clara NiiSka - April 26,2002 

On March 4th, 2002, Judge Terrance C. Holter of the 9th District Court of Beltrami County ruled in 
the case Jawnie Kay Hough vs. Donald James Brun, Jr. He found in his Conclusions of Law that “parental 
rights are a fundamental right under the United States Constitution, which requires a reliable due process prior 
to depriving a citizen of those substantive and important rights.” 

Pummeled by a legal nightmare which took root in the jurisdictional interface between state and tribal 
courts, Jawnie has not seen her daughter, Meghan Bnm, for over fifteen months. The three year old child was 
ripped from her arms by University of Minnesota police on the evening of January 10,200 1. Jawnie was at 
the U of M hospital with a family member undergoing cancer treatment; the police were acting on an ex parte 
Red Lake tribal court order rubber-stamped into state jurisdiction under “principles of comity.” 

Jawnie Hough had been awarded custody of her daughter Meghan as a part of June 1999 divorce 
granted by the Beltrami County court. Despite the state court’s having asse:$ed ongoing jurisdiction over 
Meghan’s custody in that divorce judgment, Donald Brun, Jr., sought reversal of state-ordered custody in the 
Red Lake tribal court. The Red Lake tribal court - administered by Donald’s uncle Francis “Chunky” Brun - 
unilaterally asserted its own jurisdiction after the child’s paternal grandparents removed Meghan to Red Lake 
reservation in direct violation of the state court order prohibiting the removal of the child to the Red Lake 
reservation. The tribal court granted Donald custody in ex parte proceed&+ The tribal court order was dated 
May 22,200O. 

In his March 4th ruling, Judge Holter found that the Red Lake tribal court had “created a substantial 
deprivation of parental rights” through those ex parte tribal court proceedings, which disregarded both state 
court orders and rudiments of due process. Judge Holter ordered that Meghan “be promptly returned to the 
proper custody” of Jawnie Hough “before 5:00 p.m., March 10,2002.” 

Communicating through his Bemidji attorney, Michael Ruffenach, Donald informed Jawnie and her 
attorney that he did not intend to return the child in accordance with the state court’s order. Jawnie’s attorney 
responded with a letter urging the Court to “please encourage counsel to assist with the enforcement of the 
March 4,2002 Order.” Ruffenach resigned as Donald’s attorney. 
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Apparently depending on legal precedents indicating that he would :aot be subjected to state criminal 
penalties as long as he remains within the external boundaries of Red Lake reservation, Donald has refused to 
return the child. 

There is another hearing scheduled on May 20th in Beltrami County, in which Donald is requested to 
“show cause” as to “why the Court should not hold you in contempt” for violating the court’s March 4,2002 
order, as well as for “perpetuating misconduct on the District Court of the County of Beltrami . . . when you 
used a tribal court Order under a de facto Ex Parte comity recognition process.” 

In state court - unlike the Red Lake tribal court - constitutionally mandated standards of due process 
require that all parties be properly notified prior to a court hearing. Donald’s household avoided personal 
service of the recent court papers by sending a young child to answer the door (state rules require that court 
papers be handed to an adult). 

Jawnie’s attorney then served the legal notices and other court papers to Donald by U.S. mail. 
After receiving the papers, Donald gave them to Willa Beaulieu, a Red Lake Comprehensive Health Services 
employee who told Press/ON that she heads the “Red Lake Nation child protection team.” 

According to Beaulieu, “the child is here, and [the Red Lake tribal council] passed a resolution saying 
that [Meghan] cannot be removed from the reservation.” Beaulieu said that i;he tribal council has the authority 
to flout the State court order because of the Indian Child Welfare Act (ICW,4). The Red Lake tribal council 
passed a resolution putting the children under ICWA, Beaulieu said, “I think in September.” She added, “they 
are our children,” and “under ICWA [we] have the authority to make decisions over children.” 

Press/ON asked for a copy of the tribal council resolutions. Beaulieu said that she would fax them. 
When the promised fax did not arrive, Press/ON called Beaulieu again. She then said that she would have to 
get the permission of her boss - Red Lake Comprehensive Health director and Willa’s slightly younger 
brother Oran Beaulieu - to release the alleged tribal council resolutions, which are not mentioned in the 
published tribal council minutes. Press/ON’s calls to the Red Lake tribal council had not been returned by 
press time. 

Press/ON asked Willa Beaulieu how ICWA, which Congress enacte:d to address historical problems 
of “adopting out” numerous Indian children, could be applied to a custody case. The statute clearly applies to 
out-of-home placement of children, not custody disputes between parents. ‘Cl’m going to change that,” 
Beaulieu said, we “have a committee statewide [which] met in the 7 Clans casino about a month ago.” 

Both Jawnie Hough and Donald Bnm, Jr. are Indians: Jawnie is enrolled at Leech Lake and Donald at 
Red Lake. Beaulieu did not clarify how ICWA could be interpreted to establish custodial preference between 
Indian parents, nor how any U.S. law could support flagrant disregard of the due process protections in the 
U.S. constitution. Instead, Beaulieu said that she had talked with the chief judge at the Red Lake tribal court, 
Wanda Lyons, and “she said that jurisdiction is in Red Lake.” 

It is fairly broadly acknowledged that the Red Lake tribal courts are biased toward Red Lake 
enrollees. As tribal council chairman Bobby Whitefeather emphatically explained to this writer and 
Minnesota Lieutenant Governor Mae Schunk last year (in reference to another ex parte Red Lake tribal court 
case), “we have to stand up for our members.” 

Willa Beaulieu stressed to this writer that, “I have to look at the best interests of the child.” She added 
that “all of the professional people” on the staff at Red Lake Comprehensive Health Services, “they look at 
the best interests of the child, they know what is going on.” 
The Red Lake child protection team has apparently made no effort to contac:t the child’s mother, Jawnie. 
Beaulieu said that although “I do not know the mother,” she would be willing to “meet with” Jawnie. “I will 
take Joyce Roy with me, who is with the U.S. Attorney’s offrce. . . . I’m willing to meet with her, arrange for 
therapy for her,” Beaulieu said. 

According to Willa Beaulieu, the Red Lake child protection team handled somewhere between 525 
and 575 child protection cases last year. Press/ON asked the team chair if she intends to attend the May 20th 
hearing at the Beltrami County Courthouse in Bemidji. “Absolutely,” Beaulieu said, she will be in court on 
behalf of Red Lake child protection. Red Lake attorney Michael Harrington had not returned Press/ON’s calls 
by press time, so it is not clear whether the tribal attorney will also make an appearance. 



Editor 3 note: a fav minutes before this issue of Press/ON wen t to the printer, the Red Lake tribal secretary ‘s 
ofJ;ce returned our call. According to tribal Secretary Judy Roy, the Red Lake tribal council has not passed 
any resolutions afleeting the Jawnie Hough case, nor has the tribal council passed resolutions redefining Red 
Lake’s application of the Indian Child Welfare Act to encompass child custody cases. 

Willa Beaulieu thus apparently did not fax the tribal council resolu!ions to Press/ON because they do 
not exist. That the chair of the Red Lake childprotection team would misrepresent the Red Lake tribal 
council’s position on this matter is troubling. 

5/17/2002 
Jawnie Hough update: Attorney Nichols tries to reassert jurisdiction of’ Red Lake Indian court in 
Minnesota court case 

On May 10,2002, Donald Bnm, Jr.‘s new attorney, Lawrence Nichols of the Twin Cities’ suburb 
Eagan served Jawnie Hough’s attorney with a motion to vacate Bemidji Judge Terrence Holter’s March 4th 
order acknowledging Hough’s custody of her daughter, Megan. In his motion, Nichols argues that the 
Beltrami County District Court did not have the jurisdiction to hear the case “with respect to child custody 
issues and all other issues . . . pursuant to Public Law 280 (28 USC 1360(a)).” 

Press/ON telephoned Nichols, and asked him about the motion. Nichols said that “the Brun case” 
involves the “exact same issues” as State v. Reynolds, a custody dispute imolving the child of Shill0 
Reynolds. Reynolds, the daughter of Norine (nee Beaulieu) and Paul Smith of Red Lake, “married a guy from 
Prairie Island” and, according to Nichols, after her divorce “found herself in jail in on a criminal charge” in 
Dakota County because she evaded State custody jurisdiction by taking her child to Red Lake. 

As Reynolds’s attorney, Nichols argued to Judge Duane Harves of Dakota County that “Indian law 
does not apply” with reference to Red Lake. The reservation, he told Press/ON, is an “insular possession of 
the United States.” Nichols convinced the Dakota County Judge that because Red Lakers are ‘immune’ from 
service of state process at Red Lake -- Commissioner of Taxation v. Brun - the state court’s determination of 
custody in the Reynolds’s divorce was not valid, and the Red Lake “tribal court’s” granting of custody to 
Shill0 Reynolds was the applicable law in Dakota County. Willa Beaulieu, who at that time headed the Red 
Lake child protection team, is the sister of Shill0 Reynolds’s mother Norine Smith, and during an interview 
for an article published in Press/ON on April 26th, Beaulieu cited State v. Reynolds as precedent supporting 
her claims that the Red Lake court had custody jurisdiction over Jawnie Hough’s daughter Meghan Brun. 

Nichols says that most of his legal practice is in criminal defense, although he takes a smattering of 
other cases. When Press/ON asked Nichols for an interview, he agreed to meet in ‘neutral territory’ and 
suggested an upscale bar on Grand Avenue in St. Paul. Nichols has the feral, aggressively handsome 
demeanor of several other successful Twin Cities criminal defense lawyers, and answered the cell phone he 
carried in the pocket of his immaculately tailored suit, “law offrice.” 

While setting up the interview, Nichols told Press/ON that Beltrami County Judge Holter “analyzes 
the [Meghan Bnm custody] case under Indian law,” and sharply criticized Judge Holter, saying that he 
“appears to be racist and insane.” Nichols said that In Re the custody of K.K.S. was among the precedents 
controlling determination of the custody of Meghan Brun. In that case, the IRed Lake Indian court’s assertion 
of custody jurisdiction over K.K.S. was upheld by the Minnesota Court of Appeals. The syllabus of 
Minnesota Court of Appeals Judge Short’s November 1993 opinion reads: “A state trial court does not have 
exclusive jurisdiction over a custody dispute where a non-Indian parent flees the jurisdiction of a tribal court.” 

K.K.S. is the child of Patricia Neadeau, enrolled with a blood quanrnm of 13/32, and a white man - 
and with less than % “Red Lake blood quantum,” K.K.S. is legally non-Indian and thus not generally subject 
to Indian jurisdiction, 

In the swank Grand Avenue bar, Nichols explained to Press/ON that the legal situation in the Hough 
v. Brun case is “indistinguishable” from the Reynolds case. 

Nichols detailed the complex jurisdictional interface between the State of Minnesota, the United 
States Government, and residual tribal jurisdiction as he sees it. In the legal papers he has filed with the 
Beltrami County court on behalf of his client Donald Brun, Jr., Nichols argues that P.L. 280, which 
specifically excepted Red Lake from state jurisdiction, means that the State did not have “subject matter 
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jurisdiction” over the divorce which Jawnie Hough filed in Beltrami County,, and thus that subsequent legal 
actions arising from that case are not valid. “If you are in excepted Indian country,” Nichols told Press/ON, 
“you are immune from the reach of state court--clearly immune from the reach of state court,” that is his 
reading of P.L. 280, he said. He also explained that under Commissioner of Taxation v. Brun, “people at Red 
Lake are immune from service of process,” meaning that the legal papers necessary to initiate a state court 
case cannot be served on a Red Lake Indian “domiciled” on the reservation. Nichols also uses the word 
“domiciled” on the legal papers he recently filed in the Hough v. Brun case. The notion of “domicile” played a 
pivotal role in the state court’s determination in another state tax case involving the Bruns, Commissioner of 
Revenue v. Brun (1995). In that case, the State court found that Francis “Chunky” and Barbara Brun were not 
liable for state taxes because - despite the indisputable fact that they resided in Bemidji - they had not 
“intended” to “abandon the Red Lake Reservation as their domicile.” In legalese, the meaning of “domicile” 
can be interpreted to mean something like, “home is where the heart is.” 

The 1995 Brun case concerned Chunky and Barbara Brun’s move to Bemidji after their house at Red 
Lake had been burned during the 1979 revolution at Red Lake. It rested heavily on the precedent established 
by the 1989 tax case, Jourdain v. Commissioner of Revenue, in which the Minnesota tax court found that 
tribal chairman Roger Jourdain - who also left the reservation after the 1979 revolution - and his wife 
Margaret were “presently residing off the Reservation temporarily until they are able to return” and thus not 
required to pay state income taxes. The state tax court’s interpretation of “domicile” is of questionable 
application in the present Hough v. Brun case. 

In the divorce papers that may become a pivotal issue in the custody, of Meghan Brun, Donald Brun, 
Jr.‘s address is listed as a Red Lake post office box; Donald Jr. reportedly split his time between a girlfriend at 
Red Lake and his parents’ home in Bemidji. Jawnie Hough told Press/ON that her sister, Elizabeth Hough, 
physically served the divorce papers on Donald Brun, Jr. 

At the time she filed for divorce, Jawnie Hough told Press/ON, she was attending school in Bemidji, 
and she and her daughter Meghan were living with Jawnie’s mother, Leech Lake enrollee Roberta Headbird, 
in Bemidji. Although Jawnie Hough and Donald Brun, Jr. were married in a Catholic ceremony at Red Lake, 
they obtained a state marriage license and after their marriage resided off-reservation, in Sauk Rapids and in 
Bemidji, Minnesota. 

Jawnie Hough’s daughter Meghan is currently at Red Lake, in the physical custody of her ex- 
husband’s parents, Donald and Geraldine Brun. Jawnie has not seen her daughter since the little girl was taken 
from her arms by University of Minnesota police - in Minneapolis - on Jamtary 10,200 1. The U of M police 
were acting on a Red Lake Indian court order entered into Minnesota jurisdiction, ex parte, on the affidavit of 
Donald Bnm, Jr. 

The Red Lake court claimed jurisdiction over Meghan after Donald and Geraldine took the child from 
Bemidji for a “visit” in March 2000, and in violation of a then-extant state court order, took her to Red Lake 
reservation and refused to return her. Jawnie Hough retrieved her child when the Bruns brought Megan to 
Bemidji for a haircut. 

The Bruns responded by -- in what Judge Holter subsequently described as “perpetuating misconduct 
on the District Court” -- entering the Red Lake court’s custody order into State jurisdiction. 

Jawnie Hough told Press/ON that when she telephones the Brun’s residence and asks to speak with 
her daughter, the Bruns tell her that the little girl isn’t there. “I can hear her in the background,” Jawnie said. 

Will the young mother ever see her daughter again? There is a hearing scheduled at the Beltrami 
County Courthouse on Monday, May 20th. 

On one side, Jawnie Hough’s attorney has made a motion that Donald Brun, Jr., be compelled to 
return Meghan Brun to her mother’s custody. On the other side, Donald Brun, Jr.‘s attorney has made a motion 
to invalidate the entire State court proceedings - he says that this may include the divorce awarded to Jawnie 
Hough more than three years ago by the State court. 

Can the Red Lake Indian court legally extend its jurisdiction over a Leech Lake Indian in Bemidji -- 
or Minneapolis? Donald Brun, Jr.‘s attorney explained his position to Press/ON. “The Indians have been 
screwed for so long - what goes around, comes around,” Nichols said during the May 15th interview. If you 
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marry a Red Laker, he added, “you take your chances, and there is not a damn thing that the State of 
Minnesota can do about it...” 

Defiant Red Lake man asks judge to overturn custody order for laick of jurisdiction 
By Jeff Armstrong - September 27,2002 

While the Minnesota Supreme Court contemplates adoption of’a rule which would presumptively 
bind state courts to enforce tribal court orders, the justices would do well to consider the case of Jawnie 
Hough. 

As a resident of Bemidji at the time, Hough sued ex-husband Donald Brun, Jr. for divorce in Beltrami 
County in 1999. Alleging several incidents of spousal violence and abuse, including one which resulted in 
Brun pleading guilty of fifth degree assault, Hough was awarded custody of her daughter and granted a 
protection order against Bnm. 

Unbeknownst to the Anishinabe woman, however, Brun had obtained countervailing divorce, OFP 
and custody orders against her in Red Lake tribal court, without apparently disclosing the existence of the 
conflicting state court orders. 

Hough’s child was taken from her and she was charged with piarental abduction Jan. 10,2001, on the 
strength of a state court “comity” hearing of which she had no prior notice. District Judge Terrance Holter 
granted the father custody based on the Red Lake tribal court order, but the judge subsequently overturned his 
ruling because Brun “did perpetrate misconduct on this court.” On March 4,2002, Holter ruled that Brun’s 
actions violated Hough’s fundamental constitutional rights. 

“As a parent and primary physical custodian, [Hough] has important and substantial legal rights 
which are constitutionally protected and require due process to alter or change,” the judge wrote. “This court 
recognizes that parental rights are a mndamental right under the United States Constitution, which requires a 
reliable due process prior to depriving a citizen of those substantive rights.” 

Holter ordered Brun to return the child to her mother no later than March 10, but Hough continues to 
wait for the final chapter of the nightmarish saga. Although her legal custody of the girl under state law is 
hardly in doubt, a Minnesota agency recently ordered Hough to pay hundreds of dollars in back child support 
for Meghan on behalf of the father-again under threat of criminal punishment. 
“He was supposed to be paying me $290 a month,” says Hough. “The state can come after me, but they can’t 
touch him. They’re trying to collect child support from me back to when I had Meghan at home. They said 
they couldn’t collect from him because he’s on the reservation. As lon,g he runs to the reservation, he can get 
away with murder.” 

Brun appeared before Judge Holter this week--not to defend himself from contempt of court charges, 
but rather to ask the judge to rule that Red Lake has exclusive jurisdiction over Native families who resided 
there in the past. 

Represented by attorney Lawrence Nichols, Brun petitioned the court--under the very divorce order 
he contends is invalid--to vacate the March 4 ruling and the entire divorce file because the family lived on 
Red Lake “as late as December 1998.” 

“The Respondent (sic) contends that, through the operation of Public Law 280, the District Court 
lacks both subject matter and personal jurisdiction over the parties in their putative dissolution, and that the 
Court lacked jurisdiction to award custody in the domestic abuse matter as well as the dissolution matter 
under Minnesota law and Federal law,” Brun’s brief asserts. 

In the strikingly similar 1985 case of Desjarlait v. Desjarlait, however, the Minnesota court of appeals 
ruled that state courts have authority to rule on divorce custody proceedings initiated by tribal members living 
on the reservation. 

“Because Stuart voluntarily invoked state court jurisdiction when he filed his petition for dissolution 
and because the tribal code relinquished jurisdiction over domestic matters to the state courts, the county court 
had subject matter jurisdiction over child custody matters of members of the Red Lake Band of Chippewa 
Indians. Principles of full faith and credit and comity do not require state courts to recognize a tribal custody 
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order when the Red Lake tribal court lacked subject matter jurisdiction and did not afford the parties due 
process,” the Desjarlait court ruled. 

Brun attempts to differentiate his case by relying on the appeals court’s later ruling in In the Matter of 
the Custody of K.K.S.. In the 1993 ruling, the state court voluntarily declined jurisdiction in favor of a tribal 
court after one parent took a mutual child off the reservation and obtained an emergency custody order- 
almost the direct opposite of the case at hand, in which Brun and his parents kept the child on the reservation 
and obtained custody in an ex-parte hearing. The intention of the court was clearly to prevent “parental 
kidnapping.” 

“To hold that the state court has exclusive jurisdiction because Stensung and K.K.S. have a transient 
presence off the reservation would sanction unilateral movement of children to gain advantage in custody 
disputes,” the appeals court concluded. 

Hough is not optimistic that she will see her daughter off to her first day of school when she starts 
kindergarten soon, expressing an equal measure of confusion and fatalism. 

“Even if I win in court again, there’s nothing I can do about it,” she says. 

October 4,2002 
State court judge’s orders to return child ignored by Donald Brun, Jr. 
By Clara Niiska - 

On September 23,2002, Jawnie Hough went to before Judge Terrance Holter at the Beltrami County 
Courthouse in Bemidji yet again, seeking the return of her five-year old daughter Meghan. She and her Leech 
Lake attorney, Frank Bibeau, faced Jawnie’s ex-husband Donald James Brun, Jr. and his Twin Cities attorney 
Lawrence Nichols. 

Six months earlier, on March 4,2002, Judge Holter ordered Donald Brun, Jr. to return Meghan to 
Jawnie. Brun ignored the state court order, and when faced with criminal co:ntempt charges for his failure to 
return the child, his attorney filed papers urging that the state court invalidate all of its proceedings back to 
and including Jawnie’s June 1999 divorce from Donald Jr., on the grounds that the state courts did not have 
jurisdiction over Donald Brun, Jr., a Red Lake enrollee. 

In a court order issued the day after the September 23rd hearing, Minnesota court Judge Terrance 
Holter rejected Brun’s arguments, and ordered that Meghan be returned to her mother by 5:00 p.m. on 
October 1,2002. 

The memorandum of law accompanying Holter’s order is a forceful analysis of the jurisdictional 
issues involved in the case, as well as of the “fundamental rights” of all citizens. Holter writes that, “these 
fundamental rights require reliable due process prior to depriving a citizen of those rights.” 

Holter sharply points out that Jawnie Hough, a Leech Lake enrollee residing under Minnesota 
jurisdiction, is, even under the Red Lake tribal code, clearly not subject to Red Lake jurisdiction. He also 
notes that prior to the child’s being sent to Red Lake pursuant to the Red Lance tribal court’s ex parte custody 
order, Meghan had “more substantial contacts with Minnesota than [she] did with the Red Lake reservation.” 

Holter firmly rejected Brun’s arguments that he is beyond state jurisdiction, pointing out that 
“respondent has . . . availed himself to this Court on numerous occasions.” He points out that Brun’s motion to 
invalidate the divorce three years after it became final is too late, “far beyond the time for appeal.” 

On September 24th, Holter ordered that Brun’s “motion to Vacate prior judgments and orders of this 
Court is DENIED.” 

As this issue of Press/ON went to press on October 3rd, the Bruns have apparently made no effort to 
comply with the Minnesota court’s order to return Meghan to her mother. There are rumors, which Press/ON 
was unable to verify by press time, that Meghan’s paternal grandparents Donald “Dutch” and Geraldine “Joy” 
Brun have obtained an ‘order for protection’ from the Red Lake tribal court barring the return of Meghan to 
her mother. 

It is also rumored that Brun intends to appeal the Beltrami County court order. Press/ON made 
several attempts to contact the Bruns and their attorney, but calls had not been returned by press time. 
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Both newly-elected tribal chairman Gerald “Butch” Brun, who is Dl3nald “Dutch” Brun’s brother, and 
longtime tribal administrator Francis “Chunky” Brun, who is Dutch’s first cousin, have previously denied 
influencing the tribal court’s actions in the series of tribal court cases involving Meghan Bnm. It remains to 
be seen whether or not those family ties - or the broader ‘reservation elite’ networks which encompass the 
Bruns -will play a role in any decision to appeal, and whether or not Red Lake tribal attorneys would be 
involved in an appeal. 
The nightmare continues 

Despite two court orders mandating that Meghan be returned to her mother at Leech Lake, one last 
March and the second last week, Meghan remains with her paternal grandpsaents at Red Lake. According to 
Leech Lake attorney Frank Bibeau, who represented Jawnie Hough at the most recent hearing, Brun’s 
attorney is not even returning his phone calls. 

Young Meghan’s life has been wrenched by the Red Lake tribal court for more than two years now. 
Confined within the boundaries of Red Lake reservation to avoid exposing her to State jurisdiction, Meghan 
has matured from the toddler wrested from her mother’s arms by police at the University of Minnesota 
hospitals and removed to Red Lake reservation, to a five-year-old girl starting school in the worst-ranked 
school district in Minnesota. 

For the past two years Meghan’s mother, Leech Laker Jawnie Houg:h, has endured a legal nightmare 
launched by Meghan’s paternal grandparents taking the child for a “visit” to Red Lake in April 2000. Instead 
of returning the child to her mother as they had promised, the Bruns sought the jurisdiction of the Red Lake 
tribal court. On May 9,2000, the tribal court issued an ex parte reversal of c:ustody granted to Jawnie by the 
Beltrami County court as a part of her divorce from Donald Brun, Jr. eleven months previously. 

Jawnie retrieved her daughter during the child’s visit to the off-reservation town of Bemidji a few 
weeks later. The Bruns responded by taking the Red Lake court order to Be ltrami County. Without notifying 
Jawnie, on June 19,200O the Beltrami County court ex parte entered the Red Lake court order into Minnesota 
state law on the grounds of “comity” and ordered that the tribal court order “‘shall be enforced by this court.” 
In his June 19th decision, the state court judge ordered state law enforcement officials to take custody of 
Meghan and “return the child to the jurisdiction of the Red Lake Indian Nation.” Jawnie, working at the 
Palace Casino on Leech Lake Reservation and living in Cass Lake, was not informed of the court’s actions, 

On January 10,200 1, Beltrami County Attorney Tim Faver signed a criminal complaint against 
Jawnie - who had still not been notified of the court’s custody reversal. The: very next day, she was arrested 
while with a family member undergoing cancer treatment in Minneapolis. Meghan was sent without any 
further hearing to Red Lake, and Jawnie faced criminal prosecution for ‘deprivation of parental rights’ based 
on the Red Lake tribal court’s ex parte custody reversal and the state court’s uncritical ex parte ‘comity’ 
acceptance of that tribal court order. Jawnie’s public defender, the wife of Red Lake tribal attorney David 
Harrington, urged Jawnie to plead guilty to the felony charges and seek the jurisdiction of the Red Lake tribal 
court. At trial, Jawnie pled “not guilty,” the criminal charges were ‘deferred.,’ and Jawnie sought to regain 
custody of her daughter through the state court that had taken the little girl away from her mother. 

On March 4,2002, Beltrami County district court Judge Holter struck down the state court’s judicial 
order enforcing the Red Lake court judgment. Holter found that Donald Brun, Jr. knowingly violated state 
court orders by taking Meghan to Red Lake and subjecting her to Red Lake tribal court custody re- 
determination. Holter also ruled that Donald Jr. “did perpetrate misconduct on this court” in obtaining the ex 
parte custody determinations, and expressed “serious doubts as to the impartiality and/or due process 
protection afforded [Jawnie Hough] in Red Lake Tribal Court.” 

In his March 4th decision, Judge Holter also issued the unusual directive that the Bruns not use the 
Red Lake tribal court for any future actions affecting the custody of Meghan. “While the practices of the Red 
Lake Tribal Court may be indicative of tribal notions of self-government and sovereignty, these procedures 
are seriously defective if the Tribal Court seeks to have its judgments enforced and recognized by other tribal 
courts, other state courts, or federal courts. The circumstances as they have developed mandate that 
subsequent proceedings take place in a neutral forum providing appropriate due process protections for all 
contestants,” Holter wrote. 
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The Bruns ignored the March 4 state court order that Meghan be returned to her mother, Jawnie 
Hough, before 5:00 p.m. on March 10. “I figured they wouldn’t show up,” Jawnie told Press/ON reporter Jeff 
Armstrong. “They still think they can run and hide behind reservation lines.” 

After the state court denied his requested stay of the custody order, Bemidji attorney Michael 
Ruffenach, who was Brun’s attorney at the time, wrote to Jawnie’s attorney, Frank Bibeau, stating that “my 
client is not going to return the child,” and asserting that Meghan was under the jurisdiction of the Red Lake 
tribal court system. When Bibeau responded with a letter urging the ;jtate court “please encourage counsel to 
assist with the enforcement of the March 4,2002 Order,” Ruffenach resigned as Brun’s attorney. 

On May 20,2002, the state court heard an “Order to Show C’ause” mandating that Brun either return 
Meghan to the rightful custody of her mother, or provide legally valid reasons why he had not done so. 

Through attorney Lawrence Nichols, who was apparently advised by Red Lake tribal attorneys, Brun 
responded by filing a motion to vacate all of the prior judgments and orders of the state court - including the 
1999 divorce and original custody determination - based on arguments that Donald Brun, Jr. was not subject 
to state jurisdiction, and could not even be legally served with the papers necessary to initiate state divorce 
proceedings while on the reservation. 

Brun’s “Motion to Vacate” was vigorously rejected by Judge Holter in his September 24th Order. 
But, Jawnie Hough’s attempts to “coordinate the return of @Ieghan] . . . have been resisted by the 

Bruns.” Despite the state court orders, the little girl remains at Red Lake in the custody of Donald Jr.‘s 
parents. 

My little girl “is getting her heart broken,” Jawnie Hough told Press/ON. The Bruns “are not 
complying with the court order . . . they’re going to try everything fat, their own selfish reasons.” 

“It’s sad,” added the mother whose child was ripped from her arms by an ex parte tribal court order 
enforced by the state. “They are running back to tribal court - it’s not fair up there, it will never be fair for 
anyone that’s not from there.” When Jawnie called the Bruns in an effort to get Meghan back, they reportedly 
told her that they had gone to tribal court and “gotten a restraining order, ‘we’re a sovereign nation’.” 

Beltrami County Judge Holter, in his September 24th decisicn, stresses “fundamental rights,” as well 
as the state’s “compelling interest and . . . duty” to provide all of its citizens access to “reliable due process,” 

Judge Holter also carefully distinguishes those actions between Red Lake enrollees which have no 
effects beyond the reservation boundaries, and those which ‘cross the line’ into Minnesota. He cites 
Minnesota State Ethical Practices Board v Red Lake DFL Committee, 303 N.W.2d 54 (1981), in which the 
Minnesota Supreme Court ruled that, “it is also clear that activities, even though originating on the 
reservation, which cause something to occur beyond the reservation boundaries fall under the jurisdiction of 
the State courts.” 

In its 198 1 ruling finding then-chairman Roger Jourdain in contempt of court for failing to comply 
with state campaign finance laws when buying off-reservation advertising intended to influence voters in 
Minnesota elections, the Mhmesota Supreme Court pointed out, “thal: while the activities of the Red Lake 
DFL Committee may have originated . . . within the reservation boundaries, those activities also extended 
beyond, affecting persons outside the reservation and, indeed, were iutended to do so.” 

Similarly, Judge Holter ruled, tribal court decisions affecting Minnesota citizens and their rights off- 
reservation cannot reasonably be exempt from the “fundamental righl;s” protected by both the U.S. and 
Minnesota constitutions. 

How much longer until Jawnie Hough and her daughter Meghan are finally beyond the legal 
nightmare engendered by the Red Lake tribal court? The deadline for appeal of the Beltrami County court’s 
order expires in late November, nearly three years after the little girl -was tom from her mother’s arms as she 
cried, “How come I have to go with the cops? What did I do wrong?” 
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STATE OF MZNIVESOTA DISTRICT COURT 

COUNrY OF BELTm 

Jawnie Kaye HOI@, F/N/A 
Katie Kaye Bmu 

NINTH JUDXCIAL DISTRICT 
Court File Na. Fl-99-602 

Donald James 

A hewing ti the abovwmitled matter was held before the undersigned on May 20,2OO:! 
On Petitioner’s aId= to Show CW&.~. The Petitioner was pre$enr ;md was represe-nnted by 
counsel, Caxyn Ye, The Reqhmdenr was not present but was represented by counsel, Lawrenct: 

‘Nichols. & the heating, liespondent moxxl the tdurt to Vacate the priorjudgwmti and orders 

of this Cmrt based on issues ofjurisdictinn. The matter xv= continued until September 23, 

2002, and parties were requested to submit briefs on the jurisdicticti issues. 

At the Septemaber 23,2002, the Petitiona was present and-luas represented by cmmsel, 
Fmnk Bibeau The RL?spondent was present and was represented by counsel, Lwmnce Nichols. 

Based upon the ail the recw&, proceedings, pleadings, affidavits and the arguments of rc--- 1 
counsel, the Court issues the foIlowing: FININGS md ORDER 

I- 

1. 

The Respondent gave reasonable excuse in response to Petitioner’s Order to Show 

Cause by Sling the Motion to Vacate. 

OOER 

The Respondent’s motion to Vat&& prior judgments asA or&s of this Court is 

DENIED. 
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69-27-62 15:31 LEECH LAKE LEGAL LF.9 .-.,' -".I.. V", .&, ,<>A ID=218 3353676 

.-- 

“. 

; -. 

3 &. That tie Dissolution order for Judgment and Judgment and Decw, dated June 14, 

1999, is valid and in fiUJ effect. 

3. Ail previous Orden of this Court are valid and enforce~&le. 

3. 

5. 

The Respondat shall return to the propn custody of the Petiti~~ner the subject child 

of the partics, Meghan Agnes Bnm, by 5:OO p.m. an Oc.tober 1,2002. 

That in the evea &at Respondent fails to renun the subject child as &e&d &OVC, 

the Beltrti County sheriff, or appropria.te law eafarcemcnt of the county where the 

child is found, including f&&al law enfonxmen~ officers, is ordered to take phykal 

6. 

custody of tie child and return the child to tic jtisdictim of ti county and 

Pt?titiOlES. 

That the attached Memoran&un is incorporated by referncb. 

DATED: Szprember 
-=t 

2002 

2 
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The Minnesota Supreme Court held that kknesota does kxve jurisdiction over matters 

within the tenitorial limits of Minnesota and without the tenitorial boundaries of the reservation, 

even to parties who am subjwl to the jurisdiction of tie Red Lake Isan& Red L&e Band of 

CJ#ppcwa hdians v. State, 248 N.W.2d 722 (hku 1976). 

The Court also noted in Red Lake Band tin Minnesota, as :1 rna&er of Stati policy, 

“. . . should not., in tie absence of some compeIEng slate interest, impose btvdens upon personS 

subject to the go~eming authority of the Red Lake Band when such burdens will un&nnine the 

effectiveness of the band’s efforts to achieve effective self-govenxnent.” Red Lake Band at 727. 

l7is Court recognizes that it has a compelling state interest in zmd a duty to prolide 

Minnesota citizens access to Minnesota District Courts for civil laursllil. The United States 

Supreme Ctxrt has held &at marid rights w fkndarnental under the penumbral rigI& of 

1 

69-27-82 r5:14 TO:LEECH LAKE LEGAL FROM = P(J3 

It is clear that the kltiesota courts have no jurisdiction over mattfzs berwen enrdkd 

Red Lake members residing on the reservation concerning activities; tl~t arose on rhe reservation 

and have no impact outside the external boundaries of the reservation. Sims v. Bailey. 164 

N.W.2d $86 (Mm. 1969). 

It is also clear that activities, even though originating on the reservation which C~IKX 

som&ing to OCCWT beyond the reservation boundaries fall under 1315 jurisdiction of tie State 

courts, St&e. bv Minnesota State Ethical Practices E&&v. Red L&c: DFL CawniI’t& 303 

N.W.2d 54 (Minn. 1981). 
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privacy. Griswold v. Co~~~~ectiout 381 U.S. 479,485, (1965). ‘Thc:se fddamemal rights require 

reliable due process prior to Azpriving a citizen of those rights. 

A marriage is the union of two people and is inherently mobile because the parties C~!I 

and do cha~~ge their residences and stilI remain de& The marriage is nM 8~. actiti!y 

exclusive to iw~ area or location it moves as the parties move. The Petitioner in this case moved 

obofthe reservation and thlls brought the activities into tie jwisdiction of Mnnesota She 

sought a dissolution of nw-riagt. T’hs marriage clearly reached out beyond the external 

boundaries of the reservation, and, follotig R& Lake DFL Cownit@?, this Court propmjy 

exercised subject rntier jurisdiction. 

In addition, Minnesota properly exercised subject matter j~aisdictio~ over tht dissolution 

of marriage because P&tionm would nos othawise have had a fern to bring such an action. 

Red Lake Tribal Code, section 100.01 Extent of Sovfmknw and hrisdicti~ only provides fm 

jurisdiction within the boundaries of ti Red Lake Indian Keserwtioa Red lake Tnial Codt, 

section ZO~.Q& prwides t.b,% a SUUQODS be served '*.. .within the ba~~~darics of the Red Lake 

hadian Reservation shall be made upon m individual re&kg or physically present on the Red 

We Irtdian Rsservation- _ . .” Under its own code, Red Lake BZRII~ does not have jurisdiction 

over Petitioner. Thmfore, this Court exm.kiag)inkffctio~ & tx?iXxsity 0Vb this matter WM 

proper because no otha jtisdicdon could hear the matter. 

With rcgmd to stibject mat&r jurisdiction over child crrstcldy, tie Minnesota Court of 

Appeals held that srare and ~3~4 COWS have concurrcllt jurklicrion mw custody matters 

involtig children. In rc tie Matter of Cwtodv of HKS., 508 N.W.2d 8 13 (Minn.App. 1993), 

m&w denied In JG?.S., the court noted the petient f&s that it retied on in declining 

juisdktion in favor of the tibal court 

.i I 
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(a) ILRS. was conceived and born on the reservation; (b) EXS. was domiciled 
on the rerewation wirh hzr Indian mother; (c) Stenseng res&d with Neadeau and 
K.K.S. within tbc boundaries of the reservation; (d) KXS. ‘has familial and social 
relationships with tribal members; (e] the convoversy causing this custody dispute 
arose on the reservation; (r) Stennseng removed the child fi~~n tic rcscrvation 
without Neadeau’s permission; and @ Sttnseng alleges Ne:ideau is incapable of 
caring fm KXS., Neadeau’s apartment is a dangerous entionment, and RKS. is 
in immec?.iaze danger of harm without him in the home. M. at 8 15. 

In contrast, the child in this matier was conceived and born off of ihe reservation. The child 

lived off of the reservatioa WXEI her parents far two years before moving to the reservation. 

Petitioner lived on the reservation only a few months before moviu~~ off of the resmation with 

the child Tt is not determined that the child has any familial OT social relationships with tribal 

members &f&rent &om her familial and social relationships off the reservation. Tr would staad 

to reason that her relaWx&ips off the reservation are stronger as she lived off the restirvation 

most of her life. The controversy causing the custody dispute, namc~y the dissoltion action, did 

not arise on the resewa?icm Finally, it has not been de&nnined tba~: Petitioner fled the 

reservation &e merely moved from &be reservation where she had lived with the child for only a 

few months. 

In K.K.S., the Court noted that the UCCJA &I&%03 (1992) provides jurisdiction based 

on contacts rather than mere presexe to deter abductions. The chib3. in this action has more 

substantial contacts with Minnesota than it did with the Red Lake rtservtion.. Petitioner ‘lived 

on the reservation with the child fw only ;5 short period of time and znoved back to tie area 

where she had been Xtig during tie most ofthe marriage. It is cle;u that the case at bar is 

distinguishable from K&S.. 

It is abundantly clear that this Court has subject matter juristliction over maniags 

dissoiutions and of child custody rnMeE witi i?s’ borders. Both participatlts jlll this matter are 

cirizens of ,M&txsota. The parties lived in Minnesota the majority &heir marriage. Petitioner 

3 
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h-cd outMe the Red Lake Indian Reservation w&n the dissolution was granted and the custody 

detdtion was ordered. Exercising jurisdiction in thk matter is not inconsistent with the 

holding ill KKS,. 

a Service of Process 

Respondent argues &at serke of the S~TIUIJOXE and Petition for Dissolution of Mtiage 

were ineffecti because there was no personal sewice an the Respondent. Personal service is 

required by Mitxn. Wt. ~SI8.09 in marriage dissulutior! procetigs. The Summons and Petition 

wcrc properly mailed to the Respondent on tie l?A Lake reservatkxl pursuant to M&L R. Civ. 

Pro. 4.05. Respaadmt signed and returned the acknowledgment fmn. The MinncMta Suprae 

Court is clear on the rule &d the rationale behind the rule that, “. _ -CV~KI where personal service is 

required by a statute, we have long held that, where service is made ‘by mai and actually reaches 

the party to be served within the required time, it is quivdti to pa~30rlal se&%.” Stltr: v. 

w 100 N.WL2.d 137,138~139 (Minn. 1959). 

In light cf Pierce, service in this case was equivalent to perscnal SerYice and was 

effective. 

In additional the Minnesota Supreme Coti held that, “‘[a] vobtazy general appearance 

by a defendant is equivalat to a personal service of tie su1zvdans urtin him”’ ~onrtxun@v V. 

Minnc=apolis Fire DmL Relief A&, I5 N.W,2d 122,125 (Minn- 1944). (citing 1 ]Durmll, Pig. 

& Supp. 6476, md cases in nob? 12; Id. 9475, and c-s in note 9. Ca April 28.1999, the 

ksponden~, after receiving the SUJIUDOLE and Petition on April 1,1!@9, wonally @peared 

before this Court on an order for Protection hearing and reqwx& visit&ion with tie child. He 

vohmarily appeared just sixtem days before the hearing on the dissolution af marriage, The 

Respondent’s general appearance was withaut objection to service of pr&%xs or jurisdicticQ thus 
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he waivus my right to argue this later and pelsbml service was effecmal under the &xision in 

Mcwumq. 

b. Deficient orders 

Respondent argues that the Ex Ptie Resnraining Orckr of .4qril19,19!3!3 Ml the 

Domestic Abuse, Order for Protecrion of April 28,1999 we&? void f br procedural and substantive 

defats. The h&innesota Court of Appeals held “[e]xpiration of the time for appeal wludes the 

losing party Finn seeking to modify or vacate the judgment becausr: of judicial error” &k&& 

Erickson, 506 N,W,2d 679,679 &iirm..4pp. 1993) (dtirkg Andersork v. And&r~on, 179 N.W.2d 

718,722 (1970). Respondent is attemptig to vacate these two ordrrs far beyond the time fat 

PersDTIal jurisdiction over an in&viduil is subject to and is clictated by the defendant’s 

right to due process. Jurisdiction may be either gwxraI or specific. Courts can exercise ~ati 

jurisdiction over a defendant, “‘[w]here the defendant m Goontinuolls and s)stematic’ contacts 

with the forum stati, . . , for all puposcs, cvefl f&x a claim &at is na’t related to tic defendant’s 

contacts with tic fkum state.” Griffis v. L&an, 646 N,W.2d 527 @&IXI. 2002), rehearing 

denied (Aug 14,2002) (quoting Helicmteros Nacionales de Colotibii SA v. Hall, 466 U.S. 

408, (1984) (quoting krki~s v- Ben~et Consol. M.kiw Co., 342 1J.S. 437 (19SZ})). 

The Respondent’s contacts with Minnesota are numerolrs. The Respondent in ti case is 

now and has always been a Minnesota resident. He fs eI.igible to ITID for OffiCe and vote in 

elections. He has lived ourside the Red Lake Indim Reservarion and within the boundaries of 

Minnesota fbr at least two pars prior to this action. Respondent applied for and obtaked a 

marriage license &om the State of ,Minrwota and was married undcz- thar license. Respondent 
, 
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has arguably worked, shopped and sought emxthment in Minnesota fir a substantial petiod ot: 

time. Rcspondcnt ha5 personally appeared in hknesota District COW& in Cass County, on a 5* 

Degree Assault-Domes& He did not contest personal jurisdiction, pled guilty, and paid the fZne 

imposed by the District Court Judge. 

Respondent has also availed himself to this Court on numexus occasions. First, the 

Respondent has been personally sled with legaIl pape.rs on num&ous occasions oonceming 

these matters. Smmd, he has f&d no less than three affidavits to Ihis Court in support of his 

position in the proceedings. Third, he has appeared in this Cuurt, through his attorney, no less 

than three times. Fourth, hhe has requested and was granted permis~jion to pt~eed in this Cbwt 

in forma pauperis. FifIh, Respondent has appeared in this court personally concerning matters 

associated with the Respondent and Petitiona’s relationship. Findlly, Respondmt signed and 

returned the “Ackxo~ledgment and Receipt of Summons and Petition for Dissolution of 

Mtiagev” In all of the above contacts witi &is Court, at no time did tie Respondent chalkmge 

~ersontll jurisdi&cm. Even though the Respondent was living on the Red Lake Wian 

Reservation at the time of tic Petition for Dissalution, he lived outside of the a~lemai boundties 

of the Red Lake It~dian Reservation for the majority of the duration of the marriage. Clearly, the 

Respondent has had continuous and sysvmatic contacts with M’iw.ema and would be subject to 

general jurisdiction of the ,MiTuMOta Court System fix all purpoafS. 

If, however, the Respondent were not found to be subjeer IO geslera.l jurisdiction, 

hhnesota courts could exercise specific juisdictkm over him. The case law is clear that to 

acquire specific jurisdictioJb 

“. . .due process requires only i%at in order to subject a defejldant to a judgment ia 
personam, if he be not present witi the territory of the ~OIUJ.II, he have certain 
wrinirntun. comtcts with it such that the maintmce of tie ,suit does not offend 
‘traditional notions of fair play and ~~kantial justice.“’ ~tzmational Shoe Co. v. 
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W&son, 336 U.S. 310,319 (1945) (quoting hIiJlik&n v. &fever, 331 U.S. 457, 
463 (194O))l 

The Minnesota Supreme Court has held that, “[w]here the rlomesideti &fadat’s 

contacts with the forum state: are not suf%cient for general jurisdiction, the defendant may 

non&&less be subjecr to ‘specific’ jurisdiction-that is, jurisdictio~t over a claim ?.har allegedly 

arose out of the defendant’s contacts with the forum.” Ckiffis v. Lu@a~, 646 N-W.24 527 CMirm. 

2002), r~hetig’denied. (qtiotig Val~~;~ar &ID. Y. Lulrka Colt (a., 495 N-W.2d 408, 411 

(-Mhln.1992)). 

The specific contacts the Rqondent has had with Minnestrta include obtaining a 

Minnesota marriage license. He is also a Minnesota resident who Wed and worked in Minnesota 

for the majority of his marriage. He was then and is now eligiile to ~1x2 and run for office. He 

has availed himseEto the Minnesota Court System on criminal as ,well as &ii matters pertain& 

Respondent has had sufficient minimum contat&? with this jurisdiction “. ..such &it the 

maintenance of the stit does not offmd traditional mtions of fair Inlay arui substantial justice.” 

Irkxrtationai Shoe at 319. 

Additionally, the Minnesota Suprtrne Court has ‘I,. ,observcd 0x1 several occasions that 

The jurisdictional statutes ofMinmstm, inchding !kTirm. Stat. &54:1.19, extend the jnrisdiclion of 

Minnesota courts to tie znaxhmm lb& consiste~~t with due procrrss, [fbomote omitted] A 

necessary mrollasy of this primi~le ti rhat in doublful cases, doubts should be remlved in fav~ 

of retention of jurisdiction.” Bardrives. Inc. v. Citv of Lacrosse. Wisconsin, 240 N. W.2d 814, 

818 (ldim. 1976). 

7 
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Court held.“[t]hb rule is that an appearance for any other purpose than to question tbc jurisdiction 

of the court is ,ocncral,” St. Lcruis Car Co. v. Stillwater St. Rv. CCL, 54 N.W. 1064 @Gun. 1893 j. 

The Respondent In tis znatrzr has appeased pessondlly and throUj:h his attorney ~1 numerous 

cxmsions. He also signed and returned the ‘_clc~owled$nent acd Receipt of Su&naS ad 

Petition for Dissolution ofMtiagc-” Additionally, the Supreme. Collrt bdd m “[a] party who 

takes or consents to any step in a proceeding which assumes that jurisdiction exists or continues 

has made a general appearance which ,-ubjects him to the jurisdicdon of the cmtt.” &!i@&B 

Club v. Tom of Shetek, Murray County, 176 N.W.2d 544 (Mkuz 1970) (&kg Bate bv Lord v. 

&&, 98 NW.2d 271 &inn. Jti 17,1959). 

It is i&isputablt that this Curt has personal jurisdktion ovez the Respondent for the 

dissokion of maniagc and child custody &krminatitions. 

T.C.H.. 

1 
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STATE OF MINNESOTA 

FOURTH JUDICIAL DISTRICT COURT 

ROBERT A. BLAESER 

JUDGE 

HENNEP,N COUNTY GOVERNMENT CENTER 

M,NNEAPOL,5,MINNESOTA 55487-0421 

(61.2) 348-4964 

FAX (612) 348-2131 

November 1,2002 
OFFICE OF 

~PPELLATECOURTS 

Mr. Fred Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Re: Post-Hearing Submissi+ on Petition for Adoption of a Rule of Procedure 
for the Recognition of Tkibal Court Orders and Judgments 

Dear Mr. Grittner: 

At the oral hearing on October 29, 2:002, Chief Justice Blatz indicated that the 
Supreme Court would take additional written comments on the proposed rule. I thought 
it would be helpful to point out a couple of additional items that were not able to be 
addressed in the oral presentation. 

1. Many of the speakers opposed the rule because they had personal issues 
with their own tribes. khey either felt that tribal courts should not exist, 
the tribes did not haves the right under their own constitution to set up 
tribal courts, or that the tribes themselves should not exist. One of them 
was concerned about the denial of his membership application. 

This Court is aware of the long-standing federal doctrine that recognizes 
tribal sovereignty. With that goes the right to select a form of 
government. Whether the tribes are organized under the Indian 
Reorganization Act OCR not, they need a system of dispute resolution. 
Whether the system they select consists of a council of elders or a system 
modeled on the U.S. judicial system, that is not something that affects the 
application of the proposed rule. That is totally within the sovereign 
discretion of the tribe and is not something that we normally inquire into. 
Likewise, membership iis within the exclusive sovereign discretion of the 
tribe and is not inquired into even on ICWA cases by the state courts. 

This Court does not have to set foot on any of the ground involved in 
internal tribal political disputes. This rule is set up so that whatever 

1. 



system the tribe has, the rule is there so that when the systems interact that 
people and children are protected. 

2. Secondly, concerns were made about the rule being over-broad. The rule 
with regard to recognition of tribal orders is only as broad as the tribal 
jurisdiction. Several statements were made concerning potential tribal 
court orders being enforced in state court for pick-up of adults. The 
concern alluded to by the speakers was that a white person might be 
subject to an arrest warrant by a tribal court. Without going into a treatise 
on tribal court jurisdiction, tribal courts for the most part exercise civil 
jurisdiction over tribal members in acts that occur within the reservation 
boundaries. 

The proposed rule specifically excludes tribal court judgments where they 
lack personal or subject matter jurisdiction. Therefore, if a tribe were 
attempting to assert criminal jurisdiction over someone whom they did not 
have subject matter juri$diction, that order would be void. I do not believe 
that tribes attempt to assert jurisdiction they do not have and are content to 
exercise and deal with the expanding caseload that they do have. 
Similarly under the Rule A(4:), the non-final order is specifically to be a 
non-criminal order for protection or apprehension. The Rule C(2) 
specifically excludes criminal orders issued by Red Lake and Boise Forte. 
As this Court is aware, those two reservations are non-public law 280 
reservations and there is no sta.te jurisdiction on those reservations. 

3. Third, there was a lot of misinformation given without any supporting 
documentation. The tribes, with the exception of Red Lake, have already 
indicated that they will give effect to state court orders once there is 
reciprocity by the state. Chairman DeSchampe of the Minnesota 
Chippewa Tribe was there to lprovide that information. Contrary to some 
representations, many of the attorneys who regularly practice in tribal 
court were in the audience. There is no separate requirement for them to 
be admitted into tribal court, other than requesting admission. 

4. Lastly, as to why this is more :properly the subject of a rule than a piece of 
legislation, there are three reasons. First of all, this is something that 
occurs totally within the judicial system. When and how a tribal court 
judgment is to be given effect in state court occurs inside our judicial 
system, and should be governed by a procedural rule of court. Second, 
from a purely selfish standpoi:nt as a state court trial judge, we do not like 
to see the independence of the judiciary chipped away by legislative 
action. If the Legislature is to tell us when and how tribal court judgments 
are to be given effect inside state courts, it would seem to be an invasion 
of the province of the judiciary. Third, the Legislature is subject to forces 
in the community that may result from certain political disputes with tribes 
that have nothing to do with the merits of the issue. There are certain 
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disputes going on within the state of Minnesota in which the racial 
tensions are severely heightened. That is not an atmosphere in which we 
could expect to receive the salme type of reasoned analysis excluding all 
prejudices that we can expect from this Court. 

5. Finally, many of the tribes currently recognize state court judgments to 
collect monies, including levying on per capita payments to members. So 
far, one tribe has refused to recognize state court judgments where there is 
no reciprocity by the state for tribal court judgments. We are the only 
state in the Midwest that does not recognize tribal court judgments. In this 
era of expanding tribal court jurisdiction, those who prevail in state court 
litigation may have no remedy for the collection of their judgments if 
tribal courts refuse to enforce them. The proposed rule contains ample 
protection in enforcing ,a tribal court judgment for a trial judge to examine 
whether or not due process was accorded the litigants, whether they had 
fair notice and hearing,‘and is based upon the tribe having had appropriate 
jurisdiction of the matter in the first instance. 

I would urge the Supreme Court to adopt this rule. Thank you. 

RAB/cw 



January 13,2003 

Honorable Steven Ruble 
Seventh Judicial District 
635 2nd Street SE 
Milaca, MN 56353 

OFFICE OF 
APPELLATE COOTS 

JAN 2 I 2003 

FILED 

Re: Petition for Adoption of a Rule of Procedure For The Recognition of Tribal 
Court Orders and Judgements 

Dear Judge Ruble: 

You may recall in my July 5,2002 letter to you that I referenced the tribal reaction to recent 
United States Supreme Court decisions. To summarize and briefly re-state, tribal governments 
are very unhappy with how the United States Supreme Court has ruled on the law (see especially 
2001 cases “Atkinson” & Hicks”) and have undertaken a broad Initiative in response in an 
attempt to get Congress to change the law. This; is colloquilly referred to as the “Hicks Fix”, as I 
previously mentioned. 

Attached please find additional information concerning the Initiation, including a news report on 
the November annual meeting of the National Congress of American Indians (NCAI) held in San 
Diego, and also draft “Hicks Fix”legislation that has been formulated and was recently supplied 
to me. 

I believe Minnesota citizens would be well-served, and fairly so, if both the Committee and the 
Court would please take time to review these documents during the process of petition review. 
Given the gravity of the draft legislation I respectfully request that the petition, considered in 
light of the foregoing, is premature and that it should be withdrawn. 

Sincerely, 

)-eTL-Qm 

Frank Courteau 
Mille Lacs County Commissioner 
10654 390th Street 
Onamia, MN 56359 

cc (w/attach): Honorable Kathleen Blatz 
//- 

Honorable Robert Schumacher 
Honorable R.A. Randall 



cc (can’t): Honorable Vi&i Landwehr 
Ken Peterson, Deputy Attorney General 
Senator Betsy Wergin 
Representative Sondra Erickson 
Commissioner Robert Hoefert 
Commissioner Roger Neske 
Commissioner Dick Satterstrom 
Commissioner Phil Peterson 
Jan Kolb, Mille Lacs County Attorney 
Peter Pustorino 
Randy Thompson 
Jim Mulder 
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TrrFt KefS& Sovereignty Top NCN Agenda 

Trust Reform, Sovereignty Top NCAI Agenda 

By Rob Schmidt 
November 25,2002 

. 
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Categories The mood was convivial but businesslike at this year’s National Congress of the American -- 
Home Paqe Indian meeting Nov. 1 l- 15. Thousands of representatives from hundreds of tribes gathered 

in San Diego to set priorities and draR initiatives for the coming year. -? 
Chat Room 

Discussion Board Speaking Monday morning was Representative Frank Pallone (D-NJ), a member of the 
Guest Book House Resources Committee and the Native American Caucus. Pallone enumerated his 

Important Stuff’ priorities for the 108th U.S. Con.gress next year: 

California 
Tribal-State 
Compact 3) Guarding against obstructions to the tribal recognition process. 
Search Enqines 

Free Email News k[e also outlined several initiatives for the NCAJ to consider and support if possible: 
Updates ‘%I 

Leqal Stuff * A tribal government homeland security department. 

Indian Casinos_ 
. A sacred lands bill at the federal level similar to the one Governor Gray Davis of 
California vetoed.. 

‘-----‘lnEJi%i?ZhT&- . T’lscZi%A7JVE+Nat&-A&toXmr&om~IJ~s in Various Environments) Bill to fund 

Indian Nations changes to mascots and other Native imagery. 
. The Great Plains Historical Wilderness Act. 

Native-Owned . Renewal of the lndian Health Improvement Act. 
Businesses 

News Links Pallone noted that Indians havIe increased their clout in Congress. As someone said, the 
Victor’s Web Links Native American Caucus is the largest minority caucus in the House, with 86 members. 

Friends & Sponsors 
Representatives have begun toI notice how Natives arc supporting candidates financially and 

Native American 
swaying close elections. 

Education Pallone warned the NCAI not to assume Democrats or Republicans would serve Indians 
The Disciaimer best. He urged members to stick to their principles and not bow to expediency. “Most of 
News Archives the time you have right on your side,” he said. 

1 of4 

Essential Native 
American Links President I<eports Progress 

Free Gaming Links 
WMTED NCAJ president Tex Hall followed with a report on the past year’s accomplishments. The 

NIGA 2002 Calendar Department of the Interior’s ill-fated BITAh (Bureau of Indian Trust Asset Managcmcnt) 
of Events proposal brought 3,000 members to the NCAI conference in Spokane in 200 1, where they 

Sponsors denounced the proposal. 
- 

Another highlight was the Sovereign Protection Run, which ended in Washington D.C. with 
Senate Majority Leader Tom Daschle (D-SD) addressing a rally. Yet another was the 
Economic Development Summit in Phoenix, which established a goal of creating 100,000 
jobs in lndian country by 2008. 

tlall was proud oFhow Indians made a difference in November’s mid-term elections. He 
called it “the power of the Native vote.” Among. the winners put over the top by Natives 
were Sen. Tim JO~SOJI (D-SD), Gov. Brad Henry of Oklahoma, Gov. Janet Napolitano of 
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. 
Arizona, and Rep. Earl Pomeroy (D-ND). 

Hall listed the challenges facing this year’s NCAI. They induded budget prioritizing, 
judicial nominees, sovereignty proteclion, and trust reform. 

He finished with a plea echoed over the week by others: the need for unity. “We must stand 
together or face losing everything that keeps our tribes and communities strong,” he said. 

McCaleb on the Hot Seat 

Up next was Neal McCaleb, the Assistant Secretary for Indian Affairs. McCaleb seemed 
caught between a rock and a hard place: expected to carry Indian proposals to the 
government but also to implement the will of the Bush administration. That may explain 
why he tendered his resignation soon aflcr the conference, citing how “the constraints 
imposed by ever-present litigation have taken their toll-” 

People waited expectantly to see what McCaleb would say about the issues swirling around 
him. 

m McCaleb stuck to his longstanding theme of economic development. The White House’s 
p$..p&’ 

& 

yt) 
priorities were the war on terrorism and the war on poverty, he said. He oirered several 

;./$ 
pithy maxims, such as: 

- “When there’s no choice:, there’s no freedom.” 
. ..-? rtv 

: ~+&#..p~~ith nrosperity-” 
T-AT ff--ii CL& . “Education will differentiate those who fail fr=those who succeed . 7-w. --- 
~.sg&t&sF”r Sk&m 

On the economic front, McCaleb said he was pleased with the Phoenix summit. But it was 
only the first step, he added. More enterprising efforts are needed. On education, McCaleb 
reiterated President Bush’s pledge not to leave any child, whether Indian or not, behind. He 
mentioned how spending on Indian school construction has increased from $60 million in 
the late 1?9Os to $300 million in 2003. 

NATIONS 
INDlAN GAMING 

ASSOClATlON McCaleb’s prescription for busting poverty was to build strong tribal governments that 
would treat investors fairly, keep money on the rez, create jobs, and bring markets to 
Natives’ doorsteps. He recommended that Natives make like Disney and “imagineei 
economic opportunities. 

Nobody Happy with Trust Reform 

On the issue of trust reform, McCaleb avoided confrontation. “The one thing we all agree 
on,” he said, is that “the status quo is unacceptable.” He noted that Secretary Gale Norton 
had announced BITAM a year ago and Indians had said “no” to it loud and clear. 

McCaleb told how subsequent negotiations between the DOI and the Tribal Trust Reform 
Task Force had broken down. The tribes had insisted the DOT accept financial responsibility 
for its breach oftrust, he said. That was unacceptable to the government. The move would 
impose tribal sovereignty on U.S. sovereignlty and thus be unconstitutional. 

McCaleb said he was under pressure to present a strategic plan to Judge Royce Lamberth by 
Jan. 6,2003. The looming deadline would make consultation with tribes impossible, he 
asserted. He urged Natives 110 lobby for a deadline extension and asked anyone with a 
proposal to contact him. 
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McCaleb then faced some tough questions from NCAI members. “My elder people say Gale 
Norton should go to jail,” said Dotti Chamblin of Makah. She wanted to hear that Indian 
health was a trust responsibility. The DO1 was funding only 48-52% of her people’s health 
services, and she insisted the funding be restored to 100%. 

Other audience members expressed the following: 

. Trust reform should be an add-on to the DOI’s budget. It shouldn’t take priority over 
the regular budget. 
. The DO1 and the Department of Justice shouldn’t Iile amicus briefs for the kitty-litter 
mine in Nevada against tribal interests. The government has a trust responsibility to 
take the tribes’ side. 
- The DOI also has a trust responsibility to transmit cultural knowledge and values as 
well as subjects such as math and English. 
- Indians object to legislative language that would extinguish trust accounts before 
1 OQC 
170-J. 

McCaleb listened respectfully but didn’t make any promises. He said he’d consider the 
NCAI’s views and share them with his colleagues. 

Sovereignty in the Spotlight 

The theme for the first afternoon’s assembly was “United for Sovereignty: Our Right-Our 
Destiny.” 

Deron Marquez, chairman of the San Manuel Band of Mission Indians, kicked off the 
session with a spirited speech. “As American Indians, we were born into politics,” he 
began. 

Marquez gave a brief overview of the battle for sovereignty. Europeans called all the 
indigenous Americans “Indians” even though the people had little or nothing in common. 
The newcomers practiced divide-and-conquer techniques to keep Natives disorganized. 

Native people have found unity on many levels, said Marquez. “It doesn’t mean we’re all 
the same.” He suggested Indians need to embrace the concept of strategic unity, or uniting 
when it makes sense. Jndian nations are strong when they aggregate their sovereignty, he 
said. 

Tex Mall showed a video that explained how the courts have weakened sovereignty by 
oring states rights over tribal rights. 

Hall and other panelists then presented a solution: the Tribal Sovereignty Protection 
Initiative. Its goal is to pass legislation affnming that “Indian tribes retain their inherent 
right to govern all people and places within Indian country unless that power has been 
specifically limited by treaty or federal statute.” 

I- 

-74 

(See the accompanying article for details.) 

John Echohawk, executive director for the Native American Rights Fund (NARF), spoke on 
two other judicial projects. One is a plan to coordinate tribal litigation before the Supreme 
Court, much as the states did in their antitrust suit against Microsoft Corp. The plan would 
help tribes follow Echohawk’s key advice: “Stay out of the Supreme Court.” 

Echohawk also described a project to monitor the judicial selection process. A group would 
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review the judges’ records and alert representatives to nominees with a bias against Indians. 

“Send Them to Jail” 

Charlie Hill’s 
Website 

The next day, the NCAI returned to the theme of trust reform. 

Keith Harper, senior staff attorney for NARF, came on like a firebrand. The DO1 “has a 

The Friends of P olicy and practice of consistently lying to plaintiffs and the courts,” he said. “They don’t 

Pechanga.Net 
lie all the time, only when they move their lips.” Harper predicted Judge Lamberth would 
issue a structural injunction, forcing the DO1 to adopt a wide-ranging remedy a la 

Pechanga.net desegregation. 

Articles 
Pechanga.net is 

--Then Eloise Cobell, lead plaintifl’in CobelI V. Norton, took the podium. She received a 

powered by standing ovation from the audience, who appreciated her tireless efforts. 
,w.netcompotinq.net 

Cobell demanded action for ihe 300,000 individual trust accounts she represents. “T&s case 
screams to the heavens for justice,” she said. 

She exhorted the NClZI to stay strong and continue the fight. “The most itnportant part of 
this case is we’re winning,” she said. “We’ve got to make sure we send them to jail.” 

Click here to see 

Native American 
contributions to 

0 2002 Pechanga.Net 

m 
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IN THE SENATE OF THE UNITED STATES 

January - (legislative day, ), 2002 

Mr. ( for himself and Mr. 
twice and referred to the Committee on 

) introduced the following bill; which was read 

To aEirm the government-to-government relationship between the United States and the Indian tribes, 
to affirm the inherent sovereign authority of Indian tribes, to enhance tribal economic development, and 
for other purposes. 

Be it enacted by the Senate md House ofRepresentatives of the United States of America in 

Congress assembled, 
TABLE OF CONTENTS 

Sec. 1. Short title. 
Sec. 2. Findings. 
Sec. 3. Purposes. 
Sec. 4. Definitions. 
Sec. 5. Authority and Powers of Indian Tribes. 

(a) Option to exercise authority, powers, and jurisdiction under this section. 
(b) Congressional affiation and declantion of tribal powers. 

(1) In General. 
(2) Legislative powers. 
(3) Civil rqulatory powers. 
(4) Civil adjudicatory powers. 
(5) Crinliual adjudicatory powers. 

(c) Territorial jurisdiction. 

To affirm the government-to-government relationship between the United States and Indian 
tribes, to afirm the inherent sovereign authority of Indian tribes, to enhance tribal economic 
development, and for other purposes. 
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(1) In general. 
(2) Indian country. 

Sec. 6. Authoriiy and Powers of States. 
(a) In general. 
(b) Reassumption of civil and criminal jurisdiction 

(1) Public Law 280. 
(2) Other statutes. 
(3) Option to exercise authority, powers, and jurisdiction under this Act. 

Sec. 7. Federal Review of Certain Tribal Court Decisions. 
(a) Federal jurisdiction 
(b) Limitations on review. 
(c) Findings of fact. 
(d) Certiorari. 

Sec. 8. Intergovernmental Agreements. 
Sec. 9. Enhancement Programs. 

(a) Tribal government enhancement trust fund. 
(b) Payments in lieu of taxes. 

Sec. 10. Severability. 
Sec. 11. Disclaimers. 
Sec. 12. Authorization of Appropriations. 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Tribal Governance and Economic Enhancement Act of 2002.” 

SECTION 2. FINDINGS. 

Congress finds the following: 

(1) Indian people have owned and occupied lands within what is now the United States of 

America since time immemorial. During the millenuia before Europeans came to this continent, Indian 

people formed their own sovereign nations and governed themselves, according to each nation’s own 

traditions of political organization, spirituality, and reverence for the land. 

(2) The Indian Commerce Clause of the Constitution (art. I, 5 8, cl. 3), as impIemented by the 

Supremacy Clause of the Constitution (art. VI, cl. 2), lodged authority over Indian affairs in the 

Congress. From the earliest days of the Republic, the Congress has acknowledged that the United 

States is bound by a special trust duty to tribes, requiring the Congress, the President, and all entities of 

the federal governmenl to assure that “the utmost good faith shall always be observed towards the 

Indians,” as provided in the Northwest Ordinance of 1787 (1 Stat. 50). The Congress has always 

recognized the sovereign status of Indian tribes and has dealt with Indian tribes on a 

government-to-government basis through hundreds of treaties, agreements, statutes, and executive 
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orders in which presidents exercised authority delegated by Congress. 

(3) Prior to treaties with the United States, lndian tribes possessed all the inherent sovereign 

powers of any government. Courts have found that, in the treaties, and in statutes, Congress 

extinguished the tribes’ international sovereignty, that is, the right to ally with foreign nations. The 

tribes retained all other sovereign powers not expressly relinquished by the tribes or expressly limited 

by Congress. 

(4) In Worcester v. Geor,oia, 3 1 U.S. (6 Pet.) 5 15 (1832), the United States Supreme Court 

recognized the principles set forth in Findings (I), (2), and (3). Chief Justice Marshall wrote that, 

before treaties with the United States, America was inhabited by “separate nations . . . having 

institutions of their own and governing themselves by their own laws.” Through treaties and other 

forms of relationship with the United States, Chief Justice Marshall wrote, the United States “explicitly 

recogniz[ed] the national character of the Dndian tribes] and their right of self-government.” The tribes 

continued to be “considered as distinct, independent political communities, retaining their original 

natural rights, as the undisputed possessorFof?IE soil, f&n-time-imme~oriaI+&hkskgle 

exception” of Jaws that might be enacted by Congress. 

(5) The detailed and carefully-considered views of Chief Justice Marshall accurately describe 

Congress’ view of tribal sovereign powers then and today. 

(6) Through the treaties and subsequent :statutes, wars, and other actions, including the 

allotment and termination programs, Indian tribes ceded or had taken Gem them most of the land 

within the boundaries of the United States. Beg!inning in the mid-nineteenth century, Congress enacted 

laws and policies that limited and suppressed the exercise of tribal sovereignty. 

(7) Congress has acknowledged, and attempted to correct, the loss of land and the suppression 

of tribal sovereignty. The Indian Reorganizatio:n of 1934 (Ch. 576,48 Stat. 984) brought the allotment 

policy to an end and set out statutory procedures for tribes to adopt constitutions as one means of 

exercising their inherent sovereignty. In the 19’70s Congress adopted its policy of self-determination. 

The lndian Self-Determination and Education Assistance Act of 1975 (Public Law 96-638,88 Stat. 

2203), announced this policy in strong and clear terms: “The Congress declares its commitment to the 

maintenance of the Federal Government’s unique and continuing relationship with, and responsibility 
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to, individual Indian tribes and to the Indian people as a whole through the establishment of a 

meaningful Indian self-determination policy.” 

(8) Contemporary Indian tribes govern their reservations as one of the three sources of 

sovereignty, along with the federal government and the states, recognized within the federal 

constitutional system. Tribes adopt laws through their legislatures, administer laws through their 

executive of&es and agencies, enforce law and order, and adjudicate cases through their courts. 

Nonetheless, while tribes have made many advances during the past two generations, because of their 

long and difficult relationships fmt with European governments in the colonial era and later with the 

United States, Indian tribes, people, children, and families have extraordinary unmet governmental, 

education, health, housing, employment, and other social and economic needs. 

(9) In modem times, Congress has consistently followed the policy of self-determination so that 

tribes can continue to make progress. Many statutes have been enacted to treat tribes as states and 

otherwise to aflirm and acknowledge their sovereign status in areas such as environmental protection, 

revenue sharing, and federal taxation; to protect.XXl~-the-j&&kt&nonftrih~ to support 

tribal natural resource management, including hunting and fishing rights; to protect and enhance 

cultural, spiritual and religious rights oftribal citizens; and generally to protect and enhance inherent 

tribal sovereignty. 

(10) Congress has enacted these laws and many others in the belief that strong and stable tribal 

governments are the key to improving economic conditions, governmental services, and social 

well-being on Indian reservations. 

(11) Recent opinions of the United States Supreme Court have left unclear the respective 

powers of tribal and state governments within Indian country. Many of these opinions have been 
P 

inconsistent with Congress’ policy of tribal self-determination; have created confusion regarding the -- 

governing Indian country in a stable and effkient manner. J 

respective powers of tribes and states within Indian country; and have hampered tribal efforts in such 

areas as raising tax revenues, regulating land use practices, ensuring law and order, and generally 

(12) The entire nation will benefit from enhancing tribal governments and encouraging 

economic development opportunities in Indian country. Citizens from nearby local comrm&ies, and 
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from afar, visit Indian reservations in increasing numbers to enjoy Indian art and traditional 

ceremonies, pursue recreational activities, visit tribal museums, shop at reservation businesses, attend 

tribal colleges, receive treatment at tribal medical facilities, and for many other purposes. The 

attractions of Indian reservations will expand as economic development increases. Regional economies 

will improve as reservation poverty is reduced. Visitors, as well as reservation residents, will benefit 

iiom improved tribal justice systems where tribal, state, and federal law enforcement and judicial 

officials work cooperatively under clearly-established guidelines. 

(13) Accordingly, in order to fulfill Congress’ constitutional responsibility to implement 

federal Tndian policy as trustee in utmost good fatith, it is Congress’ duty to clarify the nature and extent 

of the powers of sovereign tribal governments. 

SECTKON 3. PURPOSES. 

The purposes of this Act are: 

r (1) to &&ni ihe government-to-government n&tionsl$-bet~e~~d Indian 

(2) to affiil the governmental authority and powers of Indian tribes; 

(3) to improve and enhance tribal courts and other tribal governmental institutions; and 

(4) to enhance economic development and reduce poverty in Indian country. 

SECTZON 4. DEIFINiTXONS. 

As used in this Act the term: 

(1) INDIAN COUNTRY. - ‘Indian country” means the geographic territory encompassed by 

18 U.S.C. Sec. 115 1, as amended by Section 5(c)(2) of this Act. 

(2) INDlAN TRIBE. - “Lndian tribe” means an Indian or Alaska Native tribe, band, nation, pue 

(3) SECRETARY. - The term “Secretary” means the Secretary of the Interior or the designee 

of the Secretary. 

SECTION 5. AUTHORITY AND POWERS OF INDIAN TRIBES. 
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(a) OPTION TO EXERCISE AUTHORITY, POWERS, AND JURISDICTION UNDER THIS 

SECTION. -. In addition to exercising the inherent authority, powers, and jurisdiction recognized 

under existing law, Indian tribes shall have the option of exercising the full authority, powers, and 

jurisdiction affirmed in this section. Upon tribal resolution or other of‘ficial tribal action declaring that 

an Indian tribe intends to assert all or any measure of the authority, powers, and jurisdiction afftrmed in 

this section, the Secretary shall accept such resolution and irmnediately cause such resolution, and the 

Secretary’s acceptance of it, to be published in the Federal Register. The exercise of jurisdiction set 

forth in the resolution shall become effective upon the date of publication. 

(b) CONGRESSIONAL AFFIRMATION AND DECLARATION OF TRIBAL POWERS. - 

Congress hereby affirms and declares that the inherent authority and powers of Indian tribes, except 

those expressly and clearly limited by Indian treaties or Acts of Congress, shall include, but shall not be 

limited to: 

(1) IN GENERAL. - Within their territorial jurisdiction, all sovereign governmental 

authority and powers. - 

(2) LEGISLATIVE POWERS. -- Authority and powers to establish a form of 

government, by constitution or otherwise, and to legislate concerning all matters within their territorial 

jurisdiction. 

(3) CIVIL REGULATORY POWERS. - Authority and powers to exercise civil 

regulatory powers, including taxation, within their territorial jurisdiction. 

(4) ClVIL ADJUDLCATORY POWERS. - Authority and powers to adjudicate all 

civil disputes arising within their territorial jurisdiction. 

(5) CRIMINAL ADJUDICATORY POWERS. - Authority and powers to enforce and 

try violations of applicable criminal laws by any person within their territorial jurisdiction- 

(c) TERRITORIAL JURISDICTION. 

(1) IN GENERAL. - An Indian tribe’s authority and powers shall extend to all places 

and persons within its Indian country, as defined in 18 U.S.C. Sec. 1151, as amended by section 5(c)(2) 

of this Act; to the exercise of any valid tribal hunting, fishing, gathering, or other right, including tribal 

sovereign immunity, that may exist outside of Indian country; and to any person, activity, or event 

6ofXl 



b 

1~7th C6NGRESS 

having sufficient minimum contacts with a tribe’s territorial jurisdiction to meet the requirements of 

due process. 

(2) INDIAN COUNTRY. - 18 USC. Sec. 115 1 shall be amended to read as follows: 

“The term ‘Indian country’ means (a) all land within the limits of any Indian reservation, 

pueblo, rancher& or colony under the jurisdiction of the United States government, 

notwithstanding the issuance of any patent and including rights-of-way running through the 

reservation, (b) all dependent Indian communities, which include, but are not limited to, 

restricted or fee lands held by or set aside for Indian tribes and that are associated with existing 

Indian country or are of an Indian character, (c) all tribal and individual trust land and all Indian 

allotments, the Indian titles to which havIe not been extinguished, including rights-of-way 

running through same, and (d) all land within the exterior boundaries of Alaska Native villages’ 

core townships, as identified as being eligible for village corporation land selections under the 

AlaskaNative Claims Settlement Act of 1971,43 U.S.C. Sec. 1601 et seq.” 

SECTION 6. AUTHORITY AND POWERS OF STATES. 

(a) IN GENERAL. - To the extent tribes exercise jurisdiction under Section 5 of this Act, the 

several States do not possess, and shall not exercise, civil or criminal authority, powers, or jurisdiction 

within Indian country or with respect to any valid off-reservation rights unless such state authority is 

expressly and clearly granted by an Indian treaty, an Act of Congress, or a voluntary agreement between 

an Indian tribe and a State. Nothing in this subsection or in this Act shall limit the ability of states to 

provide services within Indian country. Such state service programs shall be subject to concurrent state 

and tribal jurisdiction. 

(b) REASSUMPTION OF CIVIL AND CRIMINAL JURISDICTION. 

(1) Public Law 280. - 25 U.S.C. Sec. 1323(a) shall be amended to read as follows: 

“The United States, through the Secretary of the Interior, shall immediately 

reassume on behalf of any Indian tribe that requests, by tribal resolution or other official 

tribal action, all or any measure of the criminal or civil jurisdiction, or both, acquired by 

the applicable State pursuant to the provisions of 18 U.S.C. Sec. 1162 or 28 USC. Sec. 
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SECTION 7. FEDERAL REVIEW OF CERTAIN TRIBAL COURT DECISIONS. 

(a) FEDERAL JURISDICTION. - Any person adversely affected or aggrieved by a final 

decision of a tribal court may, to the extent that such tribe exercises jurisdiction under Section 5 of this 

Act, obtain review of such decision in the United States Court of Appeals for the appropriate Circuit. 

Any petition for such review shall be filed within sixty days following the entry of such decision. 

(b) LIMlTATIONS ON REVIEW. - 

(1) Jurisdiction for review under this section shall be exclusive with the Court of 

Appeals for the appropriate Circuit and shall be limited to the following issues: 

(A) Alleged violations of the Indian Civil Rights Act of 196825 USC. Sec. 

1301 et seq.; 

(B) interpretations of federal law; and 

(C) Jurisdiction of the tribal court. 

(2) Jurisdiction for review under this section shall not extend to matters related to tribal 

elections or tribal enrollment or to other matters internal to the tribe. 

~07thCO~GKESS . 
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1360, or section 7 of the Act of August 15,1953 (67 Stat. 588), as it was in effect prior to its 

repeal by subsection (b) of this section.” 

(2) Other Statutes. - The Secretary of the Interior shall immediately reassume on 

behalf of any Indian tribe that requests, by tribal resolution or other official tribal action, al1 or any 

measure of jurisdiction that had been transferred, recognized or aflirmed to a State or subdivision 

thereof under the authority of 97 Stat. 2016 and 100 Stat. 3 184 (Connecticut); 96 Stat. 2016 and 101 

Stat. 1556 (Florida); 62 Stat. 116 1 (Iowa); 54 Stat. 249 (Kansas); 94 Stat. 1785 and 100 Stat. 3 184 

(Maine); 101 Stat. 710 (Massachusetts); 64 Stat. 845 (New York); 30 Stat. 495 and 34 Stat. 137 

(Oklahoma); 92 Stat. 8 13 (Rhode Island); or 107 Stat. 1118 (South Carolina). 

(3) Option to Exercise Authority, Powers, and Jurisdiction under this Act. - Tribes 

reassuming jurisdiction under the jurisdictional statutes referred to in subsections (b)(l) and (b)(2) of 

this section shall also have the option of exercising authority, powers, and jurisdiction pursuant to 

Section 5 of this Act. 



1 

I 

q7th CCiNCiRESS 

. 
. 

(c) FINDINGS OF FACT. - All findings of fact by the tribal court shall be accepted by the 

Court of Appeals unless clearly erroneous. 

(d) CERTIORARI. - The judgment or decree of the Court of Appeals shall be final except 

that it shall be subject to review by the Supreme Court of the United States upon certiorari, as provided 

in 28 USC. Sec. 1254, if petition is filed within sixty days following the entry of such judgment or 

decree. 

SECTION 8. INTERGOVERNMENTAL AGREEMENTS. 

Tribes, the federal government, and states, including subdivisions thereof, are hereby 

recognized as authorized to negotiate and enter into cooperative intergovernmental agreements 

concerning the respective jurisdictions and activities of tribal, federal, and state governments. Such 

agreements may address civil regulatory issues, including land use planning, child support, 

environmental protection, and other appropriate issues; civil judicial issues, including service of 

process, garnishments, repossessrons, and oiler m 
_ . 

‘ate-issufz+cr~ enforcement 

issues, including service of process, warrants, arrests, conlinements, and other appropriate issues; 

jurisdiction on former Public Law 280 reservations and other reservations.affected by Section 6 of this 

Act; the provision of services; and other issues that the parties may deem appropriate. 

SECTION 9. ENHANCEMENT PROGRAM!& 

(a) TRIBAL GOVERNlvlENT EM-IANCEMENT TRUST FUND. - 

(1) There is hereby established a Tribal Government Enhancement Trust Fund, to be 

adminislercd by the Secretary according to the requirements of this section. 

(2) All money received from sales, bonuses, royalties including interest charges 

collected under the Federal Oil and Gas Royalty Management Act of 1982,30 U.S.C. Sec. 1701 et 

seq., and rentals of the public lands under the provisions of the Geothermal Steam Act of 1920,30 

U.S.C. Sec. 1001 et seq., shall be paid into the Treasury of the United States pursuant to 30 U.S.C. Sec. 

191, and 5 per centum thereof shall be transferred by the Secretary of the Treasury to the Secretary for 

inclusion in the Tribal Government Enhanced Trust Fund. 
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(3) The Secretary, upon application by tribes, shall annually distribute the monies in the 

Tribal Government Enhancement Trust Fund to tribes for the following two purposes, with annual 

payments for each purpose being approximately equal: 

(A) Acquisition of land, or interests in land, by tribes. Special consideration 

shall be given to reacquiring lands, within existing or former reservation boundaries, that passed out of 

tribal or individual Indian ownership through the General Allotment Act of 1887,215 USC. Sec. 33 1 et 

seq., and similar statutes and policies. After acquisition, the Secretary shall accept such lands in trust 

upon application by a tribe. 

(B) Development and enhancement of tribal courts, other tribal governmental 

institutions, and infrastructure. 

(6) PAYMENTS IN LLEU OF TAXES. -- The Payments in Lieu of Taxes Act of 1976,3 I 

U.S.C. Sec. 6901 et seq., is hereby amended to add tribal and individual Indian trust lands to the 

categories of land for which local governments receive federal payments because of their inability to 

tax such lands. 

SECTION 10. SEVERABILITY. 

In the event that any section or provision of this Act, or amendment made by this Act, is held 

invalid, it is the intent of Congress that the remaining sections or provisions of this Act, and 

amendments made by this Act, shall continue in full force and effect. 

SECTION 11. DISCLAIMERS. 

Nothing in this Act shall be construed to: 

(a) limit or abridge any authority, power, or right, whether inside or outside of Indian 

country, that any Indian tribe may possess inherently or by virtue of any treaty, Act of Congress, 

Executive Order, or final court order. 

(b) affect, modify, diminish, or otherwise impair the trust responsibility of the United 

States to Indian iribes. 
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SECTION 12. AUTHORIZATION OF APPROPRIATIONS. 

There are hereby authorized to be appropriated to carry out this Act such sums as may be 

necessary. 

- 
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2003 Legislative Proposal 
con 

Tribal Governance and Economic Enhancement 

The Congress shall have power to . . . regulate commerce with foreign 
nations, and among the several states, and with the Indian tribes _ . . 

Article I, Section 8, United States Constitution 

Introtduction 

The Supreme Court, breaking from the established legal .framework set by Congress and previous 
judicial opinions, has recently issued decisions directly threatening and limiting tribal governance and 
economic progress in Indian country. This comes at a time when tribes, through their own progressive 
and painstaking actions in the implementation of the federal policy of self-determination, have finally 
made significant inroads into the BIA domination and poverty that gripped reservations for 150 years. 

Over the past year tribal leaders have held a series of meetings around the country to address the 
problems created by the Court’s decisions. The tribal leaders have concluded that legislation will be 
necessary. This paper presents some of the concepts that such legislation could include. 

The Traditional View of Tribal Governance 

The Constitution recognizes that Indian tribes are independent governmental entities. Like state 
governments and foreign governments, Indian tribes have the inherent power to govern their people 
and their lands. A fundamental contract was created in the treaties. Indian tribes ceded millions of 
acres that make the United States what it is today; in return, tribes received the guarantee that the 
federal government would protect the tribes’ right to govern their own people and their reservations as 
homelands for tribal cultures, religions, languages, and ways of life. 

Since the time of the Constitution, the U.S. Supreme Court has repeatedly affied the 
fimdamental principle that Indian tribes retain their government powers unless specifically limited by 
treaty or by federal law. Chief Justice John Marshall, whose decisions laid the foundation for Indian 
law, wrote that tribes were “distinct, independent political communities, retaining their original natural 
rights.” Until very recently, the Supreme Court remained faithful to Chief Justice Marshall’s 
principles, upholding inherent tribal governmental authority over their reservations. 

Recent Supreme Court Decisions in Indian Law 

In the past decade, the Court developed a trend in ruling against tribal interests, culminating in two 
major 2001 opinions. Atkinson Trading Company v. ShirZey struck down a Navajo Nation hotel 
occupancy tax on a non-Indian establishment. The hotel, built on non-Indian land, is located within 
the boundaries of the Navajo Nation, which provides basic governmental services, including police and 
fire protection. The establishment is a former trading post, and many visitors are attracted there by 
Navajo culture. Yet the Court found that the Nation has no “interest” sufficient to warrant a tribal tax. 

In Nevada v. Hicks, the Court found that a tribal court lacked jurisdiction to hear a case in which a 
state police officer allegedly conducted an illegal search on a tribal member’s home located within the 
reservation. Again, the Court found that the tribe lacked a su?Zicient “interest” in the case. Justice 



Scalia’s opinion in Hicks went far beyond the facts and included many propositions not supported by 
previous decisions, including the sweeping statement that “ordinarily, it is now clear, an Indian 
reservation is considered part of the territory of the State.” 

Congress, in its longstanding Tribal Self-Determination policy, and until very recently the 
Supreme Court, have consistently emphasized the right of tribes to govern comprehensively in Indian 
country and to have the ability to tax in order to support their governments. Atkinson, Hicks, and other 
decisions cripple the tribes’ ability to govern their own homelands. 

Impacts o:f Decisions 

Indian tribes are full-service governments, offering Indians and non-Indians alike a broad range of 
recreational, economic, education, and health services. Yet this new direction in the Supreme Court’s 
Indian law cases poses a very serious threat to the ability of tribal governments to provide needed 
governmental services on Indian lands. For example, the Tulalip Tribe of Washington has established 
Quil Ceda Village, which includes a business park, parkland, and watershed. The tribe provides 
comprehensive municipal services, but the state receives a windfall of $11 to $50 million each year in 
sales taxes while the Tribe-which has 25% unemployment-receives no tax revenue due to the 
economic impossibility of adding a tribal tax on top of the state tax. At the Wind River Reservation in 
Wyoming, an economic study has found that the state collects $185 million in severance and property 
taxes from the reservation, but returns only $85 million in services-on a reservation with 70% 
unemployment. As at Navajo, where the Atkinson case prevents the Navajo Nation from taxing non- 
members to support a reservation population in excess of 200,000 people, tribes nationally are now 
prohibited from raising revenues to provide residents with governmental services. Rather than the 
existing unfair system, tribes should be the primary taxing governments and states should instead be 
fairly compensated for the services they provide through the Payment In Lieu of Taxes statute and 
other federal programs. 

The current jurisdictional structure promotes the inefficient provision of services in Indian 
country. The Federal Communications Commission recently interpreted the Supreme Court decisions 
to mean that tribes can regulate telephone service on .the reservation only for tribal members. Similar 
confusion and inefficiency occurs with roads, sewers, drinking water, garbage collection, and other 
services. This legislative proposal would place clear responsibility with the tribes and ensure 
uniformity and fairness in the delivery of these and other basic services. 

The recent opinions have narrowed tribal court and law enforcement jurisdiction, especially with 
respect to non-Indians. Recent statistics from the Department of Justice show that the rate of violent 
crime against American Indians is more than twice the rate for the nation-critically, however, non- 
Indians commit 70% of the violent crimes experierrced by American Indians. Among American Indian 
domestic violence victims, 75% of the victimizatio:ns involved a non-Indian offender. Domestic 
violence is a particularly difficult issue on Indian reservations because federal and state authorities 
most often decline to investigate or prosecute, and tribal governments have no authority to exercise 
jurisdiction over non-Indians. Given the well-documented failure of federal and state off&zrs to 
prosecute reservation crimes, the court decisions curtailing tribal authority have left a law enforcement 
void. Visitors, as well as reservation residents, will benefit from improved tribal justice systems where 
tribal governments are the primary authority and tribal, state, and federal officials work cooperatively 
under clearly established guidelines. The tribal proposal calls for federal court review to ensure 
protection of the civil rights of persons brought into tribal courts. 
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The Role o:f Congress 

One of the most remarkable aspects of the recent Supreme Court decisions in Indian law is that 
they have been rendered by the Court while the Congress and the Executive Branch have worked so 
effectively and consistently with the tribes over the last 30 years to develop and implement the policy 
of Tribal Self-Determination. Self-Determination hras shown its value in the form of improved tribal 
economies, health and governance, with profound benefits for the tribes and their neighbors. The 
American public also recognizes and supports the role of tribal governments and the importance of the 
Self-Determination policy. More than 70% of all registered voters support Self-Determination for 
tribes and the comprehensive exercise of tribal authority on the reservations. 

In ruling on tribal jurisdiction over non-Indians, the Court has adopted its own new tests-whether 
particular tribal powers would be “inconsistent with their status” as domestic dependent nations and 
whether there is a “tribal interest” in regulation. As Supreme Court Justices have observed, the field 
would benefit from the certainty resulting from clear congressional guidelines on these critical issues. 
Indeed, under the constitution, the Congress is the only forum with the authority to provide the tribes 
and the courts with the necessary direction. 

Tribal Proposal 

The Tribes have developed a response to this crisis that calls upon Congress, as trustee for Indian 
tribes, to address the situation by asserting its primary constitutional authority in Indian affairs and 
setting forth clear guidelines for jurisdiction in Indian country. We believe that unless Congress steps 
forward and acts to protect the gains made under the Self-Determination policy, the Court will 
continue to erode the foundations of Tribal Self-Determination. Importantly, this proposal 
acknowledges the legitimate interests of the states and non-tribal members by providing for federal 
review of tribal court decisions and by providing for compensation to the states for the educational and 
other services that they will continue to provide. The following are the core principles that, when put 
into a statute, would provide the courts with direction consistent with the authority conferred on the 
Congress under the Constitution. 

1. Tribal governmental authorie. Congress should affirm the fundamental principle that Indian 
tribes retain their inherent right to govern all people and places within Indian country unless that power 
has been specifically limited by treaty or federal statute. Indian tribes, therefore, would be squarely 
recognized as the primary governments within Indian country with broad civil and criminal court 
jurisdiction and broad regulatory authority, including taxation. Most existing federal laws (including, 
for example, the Major Crimes Act, which sends most reservation felonies to federal court) would 
remain in place. Nothing would limit Congress’ existing broad authority over Indian affairs. 

2. Federal judicial review of tribal court decisions. Legislation should provide for federal judicial 
review of tribal court decisions that will guard the civil rights of non-Indians, while also protecting the 
right of tribes to create and maintain their own forms of government and their traditions, religions, 
cultures, languages and ways of life. 

3. Tribal right to opt in or out of legislation. Every tribe should have the right to choose whether 
or not to exercise any or all of the jurisdiction over non-Indians and to subject itself to federal judicial 
review for the exercise of that jurisdiction. 
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4. Tribal right to opt out of Public Law 280 and similar laws. Over the years, some congressional 
statutes, notably “Public Law 280,” passed in 1953 during the termination era, have allowed state 
jurisdiction in Indian country to varying degrees. Each tribe subject to such a law should have the 
right to opt out of its coverage. 

5. Tribal enhancement fund. A Tribal Government Enhancement Fund should be established, 
perhaps by dedicating a small percentage of federal mineral leasing receipts, for the development of 
tribal courts, other tribal institutions, and infrastructure. 

6. Compensation to states. Ix1 addition to continuing the existing federal programs that provide 
funds to states for Indian programs, the Payment In Lieu of Taxes Act should be amended to include 
Indian trust lands so that states will be fairly compensated for the services they provide to Indian 
reservations. 

7. Intergovernmental agreeme&. Jurisdiction in Indian country has always been complicated to 
implement. In many cases, intergovernmental agreements-tailored to meet particular needs-have 
been highly successful. The new legislation should authorize and encourage such negotiated 
agreements among tribal, state, local, and federal entities as appropriate. 

Conclusion 

Many people have referred to the recent Supreme Court decisions as “judicial termination” and we 
agree with that assessment. But termination has never worked. Congress adopted that policy in 1953 
but then repudiated it and replaced it with Self-Determination. We believe that Congress must now 
repudiate this new form of termination. 

We recognize that these are extraordinarily difficult matters. Correcting this situation will take 
hard work and time. Yet the judicial action has cut to the heart of the inspiring tribal progress that is 
taking place all across the country. This is the time for the tribes’ ultimate trustee to act. We hope that 
members of Congress and state oflicials will work closely with us in making this conceptual approach 
a reality. 

For more information, please contact the National ‘Congress ofAmerican India& at 202-46G-7767, 
www.ncai.org, or the Native American Rights Funa’ut 303-447-8760, www.nar-org. 
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